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The staff of the Special Subcamittee on Legislative Oversight 
in November, 1957, submitted to the Civil Aeronautics Board a questionnaire 
containing 10 questions under each of the following general topics: 

| I. Powers Given by Enabling Statutes. 
II. Their Possible Inadequacies. 
III. Attempts to Ameliorate These by Agency Rules. 
IV. Status with Respect to Executive Branch, 
V. Status with Respect to Legislative Branch. 
VI. Status with Respect to the Judicial Branch. 
VII. General Discussion of Agency Functions. 
VIII. Functions of Board in Quasi-Legislative Matters. 
IX. Function of Board in Quasi-Judicial Matters. 
X. Changes in Areas Regulated. 
The Board's response to the questionnaire was forwarded to 
the Subcommittee by Hon. James R. Durfee, Chairman, on September 22, 
1958. | 
Mr. Durfee when he appeared before the Subcommittee on 
November 2);, 1958, in answering certain questions referred to the Board's 
response to the questionnaire as furnishing the desired infomation. The 
Subcommittee, therefore, has decided to print the questionnaire ani responses 
thereto in order to complete our hearing record. (See Investigation of 


Regulatory Commissions ani Agencies, Hearings of Special Subcommittee on 


Legislative Oversight, Part 1h, pp. 5539-0, 85th Cong., 1958). 

It should be noted that certain portions of the Board's 
response which were not referred to by Mr. Durfee in his testimony are 
not printed herein but are held in the files for use of the Subcomittee 
Members only. 


Chairman. 
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SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
November, 1957 


QUESTIONNAIRE TO CIVIL AERONAUTICS BOARD 
I. Powers Given by Enabling Statutes: | 


1. What are the enabling statutes under which the agency operates? 


2. Specify the regulatory powers delegated to the Board by these enabling 
statutes -- e.g., control over rates, power to institute investigations, 
etc. 


3. What is the Board's understanding of the intent of Congress in delegating 
to the Board each of its regulatory powers and functions? 


4, What changes have therein been in the Board's authority since 1936? 


5. What is the Board's understanding of the Congressional intent motivating 
the statutory changes specified previously? 


6. What standards are specified in the enabling statutes to guide the Board 
in the exercise of each of the categories of authority delegated to it? 


7. Contrast the investigatory powers delegated by Congress to the Board with 
those exercised by the Civil Aeronautics Administration. 


8. What sanctions are made available to the Board to secure enforcement of 
its legislative and regulatory commands? 


9. Are the physical facilities and staff complement provided the Board pur- 
suant to Congressional appropriations, adequate to permit the effective 
implementation of the Board's statutory powers? 


10. Have judicial decisions and interpretations of the Board's empowering 


legislation in any cases restricted or modified the Board's understanding 
of its delegated powers? 


II. Their Possible Inadequacies: 


1. Are the statutory powers granted by Congress - as outlined above - adequate 
to permit the Board to carry out Congressional intent? 


2. If not, what statutory changes are deemed necessary to provide the Board 
with requisite powers? 


3. Are any of the standards described in answer to Question I (6), deemed. by 
the Board to be inadequate to furnish the Board with specific guides in 
its regulation? 


k, Could any such inadequacies be cured by more precise Congressional. pro- 
visions which would furnish more adequate guides to the Board? 


5. Is the investigatory power delegated to the Board by the Congress adequate 
to assure compliance with the statutory scheme of regulation? 


6. Are the sanctions available to the Board under its enabling statutes 
adequate? 
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7. If these sanctions are not believed to be adéquate, what additional 
sanctions should be made available to the Board? 


8. Are the terms of CAB members long enough to provide real security of tenure? 


9. Are conditions relating to compensation and tenure of employees such as to 
permit the creation in the agency te a career staff of experts as intended 
by the Congress? 


10. What general recommendations, if any, would the Board offer for revision 
or amendment of its enabling legislation so as to more fully permit 
effectuation of the Congressional intent in creating the Board? . 


III. Att tempts to These 


1. Has the by utilization of its power to promulgate rules and 
tions, endeavored to cure any inadequacies noted in its enabling statutes? 


2. Has the Board developed and specified more detailed standards than those 
provided in the enabling legislation to guide it in the exercise of its 


authority: 
(a) In formal rules or regulations; 
In case adjudications; 
c) In internal, unpublished rulings or directives? 


3. Do these agency-formlated Standards cure statutory inadequacies found 
to exist? 


4. Are these agency-formlated standards accessible to the public and the Bar? 
5. Are there any unpublished rules, regulations, or decisions of the Board? 


6. Have any attempts by the Board to cure inadequacies in its enabling 
statutes been declared invalid by the courts as ultra vires? 


. 7. Have any such attempts by the Board to cure inadequacies in its ensbling 
statutes in fact gone bayous basic Congressional intent? — 


8. Should any of the rules and regulations adopted by the Board to correct 
statutory inadequacies be formalized by appropriate legislation? 


9. Has the Board by use of informal procedures or cooperation of parties 
concerned in fact been able to supplement any inadequacies in its 
investigative powers? 


10. Has the Board by use of informal procedures in fact been able to supplement 
any inadequacies in its power to impose or invoke sanctions? 


VI 


Iv. Status with Respect to Executive Branch: 


1. What are the areas of relation between the Board and the Executive Branch? 
2. Which of these are provided for by statute? 


3. Where no express statutory provision exists, what is the basis for such 
relation? 


4. Are the relations between the Board and the Executive provided for by 
statute - such as Section 801 of the Civil Aeronautics Act - consistent 
with the basic Congressional intent of independence on the part of the 
Board? 


5. Has the status of the Board as “advisor” to the President in foreign and 
overseas cases tended to derogate from the “independence and prestige of 
the Board generally? : 


6. Would the Board recommend abolition or modification of the power of 
Presidential review under Section 8017 


7. What controls does the Bureau of the Budget exercise over the Board with 
regard to: (a) financial matters; (b) legislative clearance; (c) investiga- 
tions; (a) research and studies; (e) other matters? 


8. To what extent, if any, are such controls not specifically authorized by 
statute? 


9. To what extent do such controls impair the independence of the agency? 
10. Does the Board believe that the continuance of such controls is justified? 


V. Status with Respect to Legislative Branch: 


1. What are the relations of the Board with the Legislative Branch? 


2. To what extent is the Board to be considered as an arm of the Congress, 
as distinguished from part of the Executive Branch? 


3. Have any legislative enactments affecting the Board tended to derogate 
or conflict with the intent of Congress that the Board be an arm wed the 
Legislative Branch? 


4. Does the role of the Bureau of the Budget in "legislative clearance” tend 
to conflict with this Congressional intent? 


5. Is the Congress made sufficiently cognizant of the work and | problens of ‘the 
Board? 


6. How might further improvement be had in this regard? 
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Have the needs of the Board in regard to appropriations been sufficiently 
brought to the attention of the Congress? 


What are the views of the Board as to the permissible scope of an 
expression of interest in Board cases by an individual Congressman on 
behalf of his constituents? 


What means has the Board provided to formalize such presentations by 
individual Congressmen? 


Does the Board feel that its particular expertise in aeronautics matters 
is fully utilized by the Congress in enacting new legislation? 


VI. Status with Respect to the Judicial Branch: 


1. To what extent are actions of the CAB subject to judicial review? 
2. To what extent, if any, was the availability of judicial review modified 
by Section 10 of the Administrative Procedure Act? 
3. What is the scope of judicial review of Board action under applicable 
statutes and precedents? 
4. What is the basis for control by the Department of Justice over the 
Board's access to the Supreme Court? 
5. Have any cases occurred in which the Department of Justice has declined 
to seek certiorari from the Supreme Court upon request of the Board? 
6. Have these refusals tended to impair the attempts of the Board to form- 
late clear and consistent patterns of regulation? 
7. Does the Board feel that the present practice in this regard should be 
. modified? 
8. In what situations abe the Board seek access to the courts for the 
purpose of implementing Board action or imposing sanction? 
9. Does the necessity for recourse to the various United States Attorneys 
tend to hamper the operation of the Board? 
10. In what regards would the Board suggest modification or revision of its 
present status with respect to the Judicial Branch? 
VII. General Discussion of Agency Functions: 
1. Has the Board's licensing power been used to promote free competition in 


vill 


the industry? 
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2. Does the Board have any policy so as to restrict monopolies among air 
carriers? 


3. Specify the authority of the Board over rates: (a) domestic; (b) foreign, 


overseas. 


4. Should the statutory authority of the Board over foreign and overseas 
rates be made identical to its power over domestic rates? 


5. What is the Board's policy with regard to intervention by competitors, 


consumer organizations, and individual consumers in rate cases? Do such 
intervenors have equal opportunity to present their case, as compared 
with the regulated industry? 


6. Are the Congressional conditions for the grant of subsidy realistically 
maintainable? 


7. Has the Board ever refused to grant subsidy on the grounds of managerial 
inefficiency, etc.? 


8. Evaluate the impact of subsidy considerations upon such public interest 
factors as rates, scheduling, service, entrance of new competitors into 
the industry, etc. 


9. What reasons are there for the slowness with which the Board operates in 
many of its route cases? 


10. What steps can be recommended to alleviate the problem of delay in the 
Board? 


VIII. Functions of Board in Quasi-Legislative Matters: 


1. Which functions of the CAB are deemed to be legislative in nature? 
2. To what extent does the industry participate in such functions? 


3. To what extent does the Board seek to determine the views of the con- 
suming public in performing its quasi-legislative functions? 


4. Does the agency seek to ascertain the views of interested persons before 
issuing regulations, aside from the requirements of Section 4.of the 
Administrative Procedure Act? 


5. In what cases are Board rules required by statute to be promigated 
after hearing? 


6. In-what cases are hearings held though not required by statute? 
7. To what extent, if any, does failure of the Board to exercise more fully 


its rule-making power render the law uncertain for those interested until 
actual cases are brought against them? 
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IX. 


xX. 


8. Is such participation adequate to apprise the Board of the sentiments 
of the nation at large? 


9. Is “lobbying” practiced at the Board in connection with its exercise of 
its quasi-legislative powers? 


10. Do any controls exist over such “lobbying?” 


Function of Board in Quasi ~Judicial Matters: 


1. In what type cases does the Board exercise its quasi-judicial powers? 


2. How has the Administrative Procedure aut affected the Board's adjudicatory 
process? 


3. How do the provisions of Section 5(c) of the Administrative Procedure 
Act, relating to separation of functions, work out in practice? 


4. What contacts still exist between the prosecuting and adjudicating 
functions of the Board? What controls are exercised by Board Members 
over both prosecution and adjudication? 


5. Have provisions for internal separation of functions neapened the 
functioning of the Board? 


6. Does the Board or staff issue advisory rulings for the guidance of the 
industry? 


7. In what cases, if any, has the Board refused to follow such advisory 
rulings? 


8. Has the Board issued declaratory orders under Section 5(a) of the 
Administrative Procedure Act? 


9. To what extent has the power of Presidential review over the Board de- 
cisions in foreign and overseas route cases tended to prevent the 
observance of strict quasi-judicial standards in the Board's proceedings 
in such cases? 


10. To what extent, if any, have such departures from strict quasi-judicial 
standards been carried over to domestic proceedings? 


Changes in Areas Regulated : 


1. ae ee. field of regulation today compare with that existing, in 
1938? 


| 
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10. 


How > appropriations available to the Board today compare with those 
of 1936? 


What was the staff complement of the Board in 193@7 In 1957? 


- How does the present work-load of individual Board Members compare with 


that existing at the inception of the agency? 


Accepting the mitifold growth of the air industry since 1936, what is 
the extent of correlation between that growth and the workioad of 
the Civil Aeronautics Board? 


How does the number of participating companies in the industry compare 
at present with that of 19367 


Should the fact that American airlines no longer constitute an “infant 
industry" lead to re-evaluation or modification of basic assumptions in 
regard to subsidy provisions? 


What further changes in the area of regulation are anticipated within 
the next decade? 


Is it anticipated that the present statutory scheme of regulation will 
prove adequate to the jet age? 


What plans and preparation is the Board undertaking to adapt itself and 
its work toward the problems that will be presented by the jet age? 


XI 
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September 22, 1958 a 


Honorable Oren Harris fis 
Chairman, Special Subcommittee on the Legislative Oversight es 
Committee on Interstate and Foreign Commerce 

House of Representatives 


Washington 25, D. C,. 
Dear Mr. Chairman: 

I am forwarding herewith on behalf of the Board its response to 
the questionnaire transmitted to us by your subcommittee staff last . 
November. Certain supplemental responses prepared by Member Louis J. See 
Hector accompany this document. 7 

It should be noted that the Board has not responded to question 55 
which calls for a listing of communications between the Board and the 
executive branch of the federal government during the past 83 yearss | 
Having been advised of the concurrence of the subcommittee's represen- Saxe 
tative, Mr. Anglard, the Board will await a further request regarding “ke 
the scope of this question. 


Sincerely yours, 


/s/ James R. Durfee 
Chairman 
Enclosure 
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Ae Field of Regulations : 
(1) WHAT ARE THE ENABLING STATUTES UNDER WHICH THE AGENCY 
OPERATES? 
The principal enabling statute is the Civil Aeronautics. 
Act of 1938, as amended, codified in 49-U.S.C. 401 = seasa/ 
Other enabling statutes are certain sections of the Air Com- 5 
merce Act of 1926, 49 UsSsC. 174 et segs; certain sections. 
of the Clayton Act of 1914, as amended, 15 U.S.C. 13 st sege3 
and the Act of September 7, 1957, P.sL. 85-307, relating to 
guaranty of private loans made to certain categories of air 


carriers. 


(2) REFERRING IN EACH INSTANCE TO°THE ENABLING STATUTE 
FROM WHICH THE:CAB DERIVES ITS AUTHORITY, SPECIFY THE REGU- 
LATORY POWERS DELEGATED TO THE BOARD, e,g~} CONTROL OVER RATES, 
POWER TO INSTITUTE INVESTIGATIONS, ETC. 

The Board's regulatory powers relate to the two fields of 


safety of civil aviation and economic regulation of air trans- 


portation. 


“Title. VI of the Civil Aeronautics Act authorises: the- ~ 
“Board to promulgate the Civil Air Regulations which, generally 


~2/ All section references in these answers not otherwise iden-_ 
tified are to the Civil Aeronautics Act of 1938, 
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speaking, prescribe standards for the air-worthiness and main- 
tenance cf aircraft; competency and maximum hours of service 
of airmen; and the operating practices of air carriers, These 
regulations apply only to civil aircraft, However, the Air 
Traffic Rules promulgated under Title VI apply to all aircraft 
(civil and public) flying in "air commerce", isee, practically 
speaking, flying anywhere above the United States except in 
airspace areas reserved for special flying operations. 2/ Sec- 
tion 601(c) provides for delegation of some of these rule- 
making powers to the Administrator of Civil Aeronautics. 

Title VI provides for certification of airmen, aircraft and 
air carriers by the Administrator pursuant to the Board's 
regulations, and for suspension and revocation of such cer- 
tificates by the Board, Secs, 602, 603, 604, 608, 609. 

Title IV of the Civil Aeronautics Act provides for economic 
regulation by the Board of common carriage by air ininter- 
state, overseas, intra-territorial and foreign commerce, and 
of the transportation of mail, Such carriage is prohibited 
unless licensed by the Board, Sec, 401, These licenses usually 
take the form of certificates for regularly echeduled services 
by United States direct air carriers, Secs. 401, 1002(1), of 
exemptions for irregular services by such carriers and indirect 
air carriers (Sees. 1 (2), 416} and.of permits for foreign 


air carriers (Sec. 402). Certificates authorizing overseas, 


if Pursuant to Sec, 10 of the Air Commerce Act and Sec. 3 of 
‘the Civil Aeronautics Act, the minimum safe altitudes of flight 
prescribed by the Board determine the lower boundaries of stat- 
utory "navigable air space" in which the Congress has declared 
a public right of freedom of transit. 
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intraterritorial or foreign service, and foreign air carrier permits are 
issued only as approved by the President of the United States, Sec. 801. 

The United States air carriers to which Title IV of the Civil Aero- 
nautics Act applies, and to a limited extent the foreign air carriers 
licensed to render air transportation to the United States, are subject 
to regulatory control by the Board also as regards forms and manner of 
accounts and reports (Secs. 407, 902), mergers and acquisitions of control 
(Sec. 408), interlocking relationships (Sec. 409), financial aid from the 
United States (Sec. 410), agreements between them (Sec. 412) and unfair 
or deceptive practices or methods of competition in air transportation 
(Sec. 411). The Board fixes the mail rates (service rate and, in some 
cases, subsidy) of all U.S. air carriers authorized to carry mail (Sec. 406), 
other than for mail transported by contract with the Post Office Department 
under special statutory provisions. The Board exercises regulatory control 
over the commercial rates of those carriers in interstate air transportation, 
and to a lesser extent, over their rates in overseas, intraterritorial 
and foreign air transportation, (Secs. 403, 404 and 1002) 2 The rates 
of foreign air carriers are subject to Board scrutiny only as regards 
removal of discrimination. 

Under the Loan Guaranty Act of 1957, authorizing the Board to guaranty 
loans for the purchase of aircraft by local service and other small airlines, 
the Board must find, before approving guaranty of a loan, that the terms 
and conditions of any proposed loan are reasonable and that the aircraft to 
be purchased will enable the carrier to improve its service and efficiency 
of operation. Sec. 6(b) of the Air Commerce Act of 1926 empowers the Board 
to authorize navigation in the United States of foreign aircraft not 
engaged in common carriage. 


1/ The Board's power to prevent unfair and deceptive practices or 
methods of competition also extends to ticket agents. 


2/ Joint rates between air carriers and most surface carriers are subject 
to regulation by joint boards to be formed by Members of the Board and 
the Interstate Commerce Commission, Sece 1003. 
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Sec. 11 of the Clayton Act authorizes the Board to enter, after 
appropriate proceedings, cease and desist orders against air carriers 
and foreign air carriers which violate Sec. 2 (price discrimination between 
purchasers of commodities); Sec. 3 (sale or lease of commodities on condition 
not to deal in the goods of a competitor); and Sec. 7 (acquisition of 
stock of other corporations substantially lessening competition or tending 
to create a monopoly) a/ Since Sec. 2 probably does not apply to the sale 
of transportation services, Sec. 3 appears to be factually inapplicable 
to the air transportation industry, and Sec. 7 is paralleled by the pro- 
visions of Sec. 408 of the Civil Aeronautics Act, these provisions probably 
do not add anything to the vr ed cepaiatory powers and in practice awe 
not been used. , 

The Board is empowered to determine the form of its procedures and 
to conduct investigations of the need for regulatory change in all the 
aforestated fields of regulation, Secs. 205, 1001, 1002, 1005. Investiga- 
tions of violations of economic regulatory proceedings are conducted by 
the Board's Office of Compliance. Investigations of violations of 
safety regulatory provisions are conducted by the Administrator of Civil 
Aeronautics, Reorganization Plan No. III, Sec. 7, 54 Stat. 1231. In 
proper cases the Office of Compliance or the Administrator prosecute 
such violations before the Board. ; 


1/ Sec. 8, also cited in Sec. 11, relates only to banks. 
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(3) WHAT CHANGES» HAVE THERE. BEEN. IN. THE. AGENCY'S AUTHOR. 
ITY SINCE.1938? 

The Board.was created in 1938 as the Civil Aeronautics: ~ 
Authority. Reorganisation Plans III and. IV of 1940, 54 Stats 
1231, 1324, changed its name to Givil, Aeronautics Board; 
ferred those of-its air safety functions which were essentially 
of an executive character to the Administrator of Civil Aero= «> 
nautics; and transferred the Board and: the Office of the Adminis= 
trator to the Department of Commerce, providing however, that. - 
the Board's functions of rule-making, adjudication and: inves= ©» 
tigation shall be exercised independently of the Secretary of 
Commerce, The performance of the Board's "housekeeping" func= ©» it 
tions was expressly placed under the supervision and direction [ 
of the Secretary of Commerce, However, effective July'1, 1951, ©" 
the Secretary of Commerce delegated the “housekeeping" function . 
back to the Board by Dopartiiental Order No. 97 as amended, 

The following amendments of the Civil Aeronautics Act ~~ e 
substantially affecting the regulatory authority have: >’ 
taken effect: 

The Board's economic regulatory authority: was extended to (6.9 
unfair and deceptive practices or methods of competition of ; el 
ticket agents (June 19, 1948, 62) Stat. 493); the Board. was 
authorized to delegate safety rulemaking functions to the " baset 
Administrator of Civil Aeronautics (July 1, 1948, 62 Stat. 1216); 
the Board was .ithorized to regulate the transportation by air 
of explosives or other dangerous articles by making applicable 


the pertinent rules of the Interstate Commerce Commission as 
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well as by its own regulations, and knowing violation of air 
safety rules of this kind was made a criminal offense (July 26, 
1949, 63 Stat. 480); from such time on as the President may 
direct, the Board will be required to consider requirements of 
national security as an additional standard in the exercise of 
its safety regulatory powers (September 9, 1950, 64 Stat. 825); 
the Board was directed to make permanent the route certificates 
of the local service air carriers with respect to their better 
traffic-generating points (May 19, 1955, 69 Stat. 49), the 
route certificates of the intra-Alaskan and intra~Hawaiian 
air carriers (July 20, 1956, 70 Stat. 591), and the route cer- 
tificates of the United States-Alaskan air carriers (August 27, 
1957, 71 Stat. 415); air carriers and foreign air carriers 
were permitted to grant reduced-rate transpcrtation to minis- 
ters of religion on a space-available basis (August 1, 1956, 
70 Stat. 784). 

The Air Commerce Act of 1926 was amended to transfer from 
the Administrator of Civil Aeronautics to the Board the func= 
tion of authorizing navigation of foreign aircraft (other then 
for purposes of common carriage) in the United States (August 8, 
1953, 67 Stat. 489). 

P.L. 85-307, September 7, 1957, was enacted to authorize 
the Board to guarantee’ private loans made to: certain air — 


carriers, 


» 


(4) DESCRIBE THE VARIOUS TYPES OF MATTERS THAT CONSTITUTE THE OPERA 


TIONS OF BOARD AND STAFF, e. g., ROUTE PETITIONS, SUBSIDY MATTERS. 


INDICATE IN EACH INSTANCE HOt THE MATTERS ORIGINATE BEFORE THE BOARD AND 


STAFF, e.g, PETITION BY PARTY, BOARD ORDER TO SHOW CAUSE, INFORMAL 


PROCEDURE, ETC. 
Type of Matter 


Matters arising under Section 401, involving» 
certificates for new routes, changes in 
certificates, and suspension and revoca- 
tion of certificates. 


Exemptions under Section 416(b), permitting 
engagement in air transportation, including 
exemptions for supplemental carriers, trans- 
atlantic charters, and air taxi operators. 


Changes in air carrier approved service 
patterns and plans, nonstop services, and air- 
port and other notices required of air 
carriers under Parts 202 and 203 of the 
Board's Economic Regulations. 


Temp. orary suspensions of sevice authorized 
by certificates of public convenience and 
necessity. 


Permits authorizing foreign air carriers to 
engage in foreign air transportation and 
changes in, suspension, cancellation, and 
revocation of such permits. 


Schedules filed by air carriers under 
Part 231 of the peara*s Economic 
Regulations. 

Airport notices by foreign air carriers. 


Formal cases involving adequacy of. 
service under Section 404 of the Act. 


Informal complaints respecting the 
adequacy of air carrier service. 


How Originated 


By formal application and 
by Board order. 


By application and et 
Board order, and by notice 


of rule-making. 


By air carrier filing. 


By air carrier filing. 


Py foreign air carrier 
filing and by Board order. 


By air carrier filing. 


By foreign air carrier filing. 


By petition or on Board’s 
initiative. 


By letter of complaining 
party. 


| 
| 
: 
| 
os 2 
| 


Type of Matter . 
Aircraft interchange matters. 


Studies and investigations concerning 


routes and related matters, whether 
followed by formal proceeding or not. 


Establishment of mail rates under 
Section 406, including both subsidy 
and service rates, — 


Administration of the broad commer- 
cial rates regulatory program and 
formulation of general commercial 
rates policy. 


Maintenance of official tariffs. 
Review and action on tariffs of 


carriers as respects compliance 
with pertinent laws and regulations, 


‘Carrier. filing. 


By air carrier applicatiox 


or by Board order. 


By Board request or on 
staff initiative. 


Carrier petition, Board 
order, or petition by 
Postmaster General. 


Carrier tariff filing. 


filing of complaints, or 


by the Board. 


Carrier filing. 


including suspension and/or investigation of tarif 


Review and action on rate agreements 
of International Air Transport Asso- 
ciation, filed under Section 412. 


Special tariff. permissions and waiver 


of tariff regulations, 


Free or reduced-rate transportation 
metters, . 


Issuance of statements of policy and 
program objectives respecting the 
economic regulatory mem of the 
Board, 


Inter-carrier agreement matters under 
Section 412, 


Matters arising under Section 408 
(mergers, consolidations ane acquisi- 
tions of control). 


Interlocking relationship 
under Section 409. 


Carrier-foreign government agreement 
matters under Section 1102. 


Review of stock ownership reports 
under Section 407, 


Indirect carrier applications 
(forwarders)under §£ 1(2) or 416(b) 


Carrier. filing. 


Carrier filing. 


Carrier application. 


initiative of the 


Board or its staff. 


Carrier filing and Board op: 
order. 


Carrier filing and Board 
order of investigation. 
Carrier filing and Board 
order. 
Carrier filing. 

Carrier filing. 


Carrier filing. 


Type of Matter How Originated . 
Business name applications. filing. 


Permits to operate foreign aircraft under _ Applicant filing, . 
Section 6(b) of Air Commerce Act. 


Petitions for review of Administrator's ‘Applicant filing. 


refusal to issue airman certificates, Per i 

under Section 602. 

Proceedings for suspension or revocation _ ‘Administrator filing complaint. 
of air safety certificates under 609 ‘ 
Participation in formal negotiations for By requests of foreign govern- 
Air Transport Agreements and consultations ments or upon the initiative 
under these agreenents. | of the United States, 
Participation in multilateral conferences By schedule established by .- 
in international aviation matters. ICAO. 

Participation in Air a Committee By a member or mean» of 
matters. ACC. 4 

War Mobilization Planning. . . . By Board. or staff action. 


Furthermore, there are the following additional matters which , 
constitute operations of the Board: 

Economic Enforcement - The main objectives of economic enforcement are 
to obtain compliance with the economic provisions of the Civil Aeronautics . 
Act and with the economic regulations, orders, certificates, permits, 
exemptions, and other requirements issued thereunder and thereby promote, .. 
the sound growth and development of air transportation; to achieve compliance 
with the Board’s Uniform System of Accounts and prevent improper claims | 
for subsidy; to prevent unfair, deceptive, and destructive competition and. 
practices; and to protect the public from unjust discrimination and mise 
treatment by air carriers and their agents. — 

Economic enforcement work falls into five categories: . 

(a) Informal cases, which include enforcement by appropriate warning 
to offenders, and giving them an opportunity voluntarily to achieve and | 
demonstrate compliance, and the taking of such action as may be necessary 
to assure compliance in such cases. 
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(b) Formal Administrative Proceedings, which include the 
preparation and prosecution before the Board and its examiners 
of the Government's cases in formal hearings looking to the 
issuance of cease and desist orders, the suspension and revoca- 
tion of economic operating authority, or the megotiation and 
acceptance of formal stipulations and other consent agreements 
to cease and desist from violations. Such cases generally 
arise from the same causes as those of informal cases, but are 
characterized by knowing and wilful conduct or other aggravated 
circumstances; (c) Act » which include the institution 
and prosecution in the proper courts of civil and criminal pro- 
ceedings for enforcement and handling of appeals in such cases; 
(ad) Investigations, which include the initiation, planning, 
and conduct of investigations of alleged or suspected viola- 
tions; and (e) Special Enforcement Projects, which deal with 
proposed regulations and legislation for more effective enforce- 
ment, circularization of the industry with respect to general 
enforcement policies, and other matters which are not directly 
attributable to specific enforcement cases or proceedings. 

The major sources of the economic enforcement workload 
are as follows: Formal and informal complaints from competing 
carriers and other business entities subject to Board juris- 
diction; formal and informal complaints from the traveling © 


public end shippers; inquiries and complaints from members of 


the Congress on behalf of themselves and of their constituents; 


-ll 


investigations and formal and informal cases initiated by the Board's 
enforcement staff, and matters referred to it by other offices of the 
Board. 

Safety - (1) Promulgation and adoption of new or revised Civil Air 
Regulations; (2) Participation in international activities as reflected 
by the operations of the International Civil Aviation Organization; 

(3) Participation as a member in the matters considered by the Air 
Coordinating Committee s&/ (4) The investigation and analysis of aircraft 
accidents, and finding of their probable causes. 

As to the first of these safety functions of the Board and staff, they 
originate by petition by party, recommendation by CAA or other governmental 
agencies such as the ACC and ICAQ, and by Board and staff evaluation. 
Investigation and analysis of aircraft accidents originate as a result of 
aircraft accidents; studies related to the prevention of accidents origi- 
nate by petition of party, recommendation of other governmental agencies, 
and by Board and staff evaluation. 

Accounting Prosram - Section 407 of the Act places upon the Board. the 
responsibility for prescribing the manner and form in which periodic 
carrier reports shall be made and the forms of accounts to be kept by 
air carriers. This responsibility involves the development, issuance, 
revision, interpretation, and waiver of the accounting and reporting regu- 
lations, the verification of carrier accounts and records and reports 
filed with the Boards; and the review of air carrier prospectuses filed 
with the SEC for emeiatenar with Board records. 


1/ Subject to maintenance of the Board's independence in the exercise of | 
ts adjudicatory, rule-making and investigatory functions. See answer 
to Question 57. 
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a. Accounting and reporting regulations promulgated by 
the Board may originate by formal carrier petition or. 
upon initiative of the Board, All accounting and 
reporting regulations are prescribed in accordance 
with the normal rule-making procedures, 

b. Interpretations of regulations may originate with 
the Board or by informal carrier request. 

c. Waivers may be granted upon request of individual 
carriers; groups of carriers; or upon Board initiative 
to meet emergency conditions of limited application — 
or duration. 

dad. Revision of carrier reports originates either through 
desk or field audit of such reports or carrier request 
for correction, 

e. Review of SEC prospectuses originates informally by 
request of that agency. 

udi ram = Section 407(e) of the Act places 
upon the Board the responsibility for the performance of audits 
of carrier books and records in the offices of air carriers 
and their domestic affiliates. These audits are directed 
toward verification of conformance of air carrier accounting 
and reporting practices with Board regulations, verification 
of air carrier billings-for subsidy payments established under ~ 
Section 406 of the Act, and the conformance of carriers with 
other regulations of the Board as evidenced by carrier accounts 
and records, Audits are also planned or performed to meet 


specific needs in (1) formal or informal compliance; (2)° rate, 


route, other actions; and (3) cases pending before the Board. 


5. 

Audit investigations are always initiated by the Board, and are 
typically carried out in accordance with a regular audit program or - 
instituted as special investigations at the request of another Bureau or 
Office of the Board, or by the Board itself. 

Research and. Statistics Program - This operation includes collection; 
compilation, publication, and analysis of air carrier statistics, research 
and analvtical projects for the Board, and technical assistance to the 
Board and its staff. 

Operations performed are not initiated by petitions. or sources out- 
side the Board, but rather in the course of the general functions, or by 
specific requests from the Board and its operating units, or by inquiries 
from the public, 


(5) WHAT IS THE BOARD*S UNDERSTANDING OF THE INTENT OF CONGRESS 
IN DELEGATING TO THE BOARD EACH OF ITS, REGULATORY POWERS AND FUNCTIONS? 

The Board understandsthat the Congress in enacting the Civil Aero- 
nautics Act desired the Board to administer a comprehensive regulatory 
statute in the field of civil air transportation, peeve to bring about 
the stabilization and development of a vital industry and having as its 
keystone the principle of regulated. competition between air transport | 
enterprises dedicated to the. public service. Thecehatpteny.planvenkeiiad 
in the Act recognizes the status of air carriers as public utilities and 
in major respects the provisions of the Act embody principles which have 
been evolved through the years in the regulation of public utility enter« 
prises in other fields. Thus, following the pattern of other laws 
governing public utilities, the Act grants the air transportation com- 
panies certain benefits and protective provisions but in return imposes 
upon them numerous obligations designed to insure safe and adequate service. 
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However, in certain important respects, the Board believes that 


Congress departed significantly from the traditional pattern of public 
utility regulation by assigning to the Board the mission of fostering 
and encouraging, through subsidy support and otherwise, the development 
of an air transport system which will be adequate for the present and 
future needs of the foreign and domestic commerce of the United States, 
the postal service, and the national defense. 

In order to supply standards to guide the Board in carrying out its 
responsibilities, Congress set forth in Section 2 of the Act a Declaration 
of Policy. This Declaration of Policy directs the Board, in exercising 
and performing its powers and duties under the Act, to consider the 
following, among other things, as being in the public interest, and in 
accordance with the public convenience and necessity: _ 

"(a) The encouragement and development of an air-transportation 

system properly adapted to the present and future needs of the 

foreign and domestic commerce of the United States, of the Postal 

Service, and of the national defense; 

"(b) The regulation of air transportation in such manner as to 

recognize and preserve the inherent advantages of, assure the 

highest degree of safety in, and foster sound economic conditions 
in, such transportation, and to improve the relations between, and 
coordinate transportation by, air carriers; 

"(c) The promotion of adequate, economical, and efficient service 

by sir carriers at reasonable charges, without unjust discriminations, 


undue preferences or advantages, or unfair or destructive competitive 
practices; 


"(d) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 


"(e) The regulation of air commerce in such manner as to best 
promote its development and safety; and 


"(f) The encouragement and development of civil aeronautics." 


(6) ARE THE STATUTORY POWERS GRANTED BY CONGRESS ADEQUATE.. 
TO PERMIT THE BOARD TO CARRY OUT THIS CONGRESSIONAL INTENT? 
There are certain instances in which the Board's statu- 
tory powers appear to be inadequate for carrying out the Con- 
gressional intent. Experience may reveal other such instances 


in the future, 


_ (7) IF NOT, WHAT STATUTORY CHANGES ARE DEEMED NECESSARY 

TO GIVE THE BOARD REQUISITE POWERS? 3 

The Board has found that certain statutory changes are 
desirable to enable the Board more efficiently to carry out 
the basic Congressional intent embodied in the Civil Aero- 
nautics Act of 1938. As required by Section 206, these changes 
are listed in the annual reports submitted by the Board to the 
Congress, as recommendations of additional legislation. They 
are found at pp. 30-33 of the Report for fiscal 1957. For the 
convenience of the Committee, the recommendations are here 
repeated as follows: | 

1. Civil Penalties - The only penalties presently pro- 
vided for violations of the economic provisions of the Civil 
Aeronautics Act ane criminal penalties which can be imposed 
only for knoving and willful violation. The Board believes 
that the addition of the statutory sanction of civil penalties . 
for violations of the economic provisions of the Act would be 
of significant aid in the proper and effective administration 
of these provisions, : | 

S. 2508 and H.R. $703 have been introduced to carry into 


effect the Board's recommendation. These bills are pending 
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before the Committees on Interstate and Foreign Commercé in the Senate 


and the House. Hearing has been held by the Subcommittee on Transportation ~ 


and Communications of the House Committee on Interstate and Foreign Commerce, 
but no further action has been taken. . 

2. Limited Certificates - Provisions of existing law are not entirely 
clear as to the extent to which there may be imposed on certificates 
of public convenience and necessity . effective limitations or restrictions 
with respect to schedules, equipment, accommodations, or facilities. 
Without some clarification these statutory provistons may ‘result in pre- 
venting the Board fron issuing limited certificates to carriers which _ 
request authority to perform air carrier operations on a limited scale. 
The Benge believes the law should be clear that a carrier may request, 
ent: perform, services more limited than those furnished 
by the regular carriers. 

S. 1977 and H.R. 6643 have been introduced to carry rom the Board's 
ere pending before the Comittees on Inter- 
state and Foreign Commerce, seeviee has been held by the Aviation Sub- 
committee of the Senate Committee on Intersaate Comerce but 
no further action has been taken. 

36 CAB Court Representation - Existing lew 
provide that the Board hand institute and participate in court ereseetines ‘2 
through its own counsel as a matter of right. The Board believes that 
such a = in the Board is essential to a proper poangnts-ine of its 
status as an independent regulatory agency, and to assure that the Board 


will at all times be free to express its views in court concerning the = 
proper interpretation of the statute which it administers. | 


bea 


Accordingly, the Board recommends the enactment of legislation for — 
this purpose and also for the purpose of clarifying the review provisions 
of the Civil Aeronautics Act in some other respects. S. 3782 and H.R.12461 
have been introduced to carry out the Board's recommendations, but no 
further action has been taken. See also answer to Question 138. 

4, Requirement for Hearings - The Board recommends the enactment, of 
legislation which will relieve it of the necessity of conducting hearings . 
in proceedings under Section 408 in those cases where.it appears that - 
the Board can make the findings necessary to grant approval of the trans-. 
action without going through the process of hearing. -The authority sought 
is comparable to that possessed by the Interstate Commerce Commission 
relative to railroads under which the Commission can dispense with public 
hearings if it determines that it is not necessary in the public interest. 
S. 3659 and H.R. 12024 have been introduced to carry out the Board's 
recommendations, but no further action has been taken. 

5. Board Members* Tenure - The Board recommends the enactment of 
legislation to provide that a Board Member upon the expiration of his 
term shall continue to hold office until his successor is appointed and 
qualified, accompanied by a provision for reasonable limitation on the period 
of holding over. S, 1718 and H.R. 6312 were introduced to carry out the 
Board's recommendations. S, 1718 was passed by the Senate on June 26, 1957, 
and was referred to the House Committee on Interstate and Foreign Camerce. 
Hearing was held April 18, 1958. Subsequently, the Board's recommendation 
was incorporated into S, 3880, the Federal Aviation Act of 1958, passed by 
the Congress on August 15, 1958 and referred to the President on August 14, 
1958. 

6. Ticket. Reservation Practices - A number of undesirable: practices : 
have grown up in connection with the sale of tickets for air transpor- 
tation, such as the reservation of space under fictitious names in 
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anticipation of peak travel periods and later selling the tickets to 
the public at a premium. The Board recommends enactment of legislation 
which will permit it to control these practices. S. 2221 and H.R. 7994 
would carry out the Board's recommendations in this matter. These bills 


are pending before the Committees on Interstate and Foreign Commerce. 

7- Extending of Audits - While Section 407 of the Civil Aeronautics 
Act makes some provision for the audit by the Board of domestic affiliates 
of air carriers, the full exercise of this power in a great variety of 
circumstances is so essential to the effective carrying out of the Board's 
responsibllities, that it is recommended that the Act be amended to broaden 
and gtrengthen the Board's powers in this respect. The Board has completed 
the drafting of legislation which would carry out the Board's recommenda- 
tions in this matter. The draft legislation was referred to the Bureau of 
the Budget in accordance with the provisions of Circular No. A-19 on 
April 18, 1958. 

8. Subsidy-Mail-Rate Separation - Although Reorganization Plan 10 of 
1953 accomplished administrative subsidy separation, the Board believes 
that legislative separation is desirable for at least two reasons. Legis- 
lative separation will eliminate any possible confusion which may still 
arise in the public mind as to the difference between subsidy and service 
mail pay, and from an administrative standpoint, technical advantages, 
including greater flexibility will result. The Board has completed the ~— 
drafting of legislation which would carry out the Board's recommendations. 


The draft legislation was referred to the Bureau of the Budget in accordance 


with the provisions of Circular No, A-19 on July 22, 1958. By the Federal 

Aviation Act of 1958, passed by the Congress on August 13, 1958 and referred 
to the President on August 14, 1958, Reorganization Plan No. 10 was restated ~ 
in statutory form, 


19 

9. Foreign Air Transport Rates - At present, the Board lacks statutory 
authority to prescribe passenger and property rates and related rules or 
practices for carriers operating in foreign air transportation. The Board 
has long believed that such power is needed to effectuate the statutory ob- 
jectives of the Civil Aeronautics Act. The Board expects to resubmit 
appropriate draft legislation in the near future. 

10. Jurisdiction Over Contract Carriers - The contract carrier is 
a private as distinguished from a public or common carrier. However, its 
activities may be in direct competition with those of the common carrier. 
It has been found necessary in the field of motor transportation to regu- 
late this private activity in order to safeguard the public good. The 
Board recommends the enactment of similar legislation in the field of 
air transportation. The Board expects to submit appropriate draft 
legislation on this subject in the near future. 


(8) ARE THE PHYSICAL FACILITIES AND STAFF COMPLEMENT PROVIDED THE 
BOARD ADEQUATE TO PERMIT THE EFFECTIVE IMPLEMENTATION OF ITS STATUTORY 
POWERS? 


No. 


(9) IF NOT, WHAT CHANGES SHOULD BE MADE? 

The Board should be provided with sufficient space, under a single, 
suitable roof. The present split of the Board in two locations is 
inefficient and costly. . At present the total space is inadequate and, 
in many respects, unsuitable. For example, the three present hearing 
rooms are entirely too small to accommodate participants and industry 
representatives who have a vital interest in auditing proceedings. 
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In addition, the Board should be provided with resources 
(ives, additional staff and funds to adequately support additional 
staff) commensurate with the increasing magnitude and complexity of ; 
its responsibilities and the regulated industry. 


B. of the Re tion: 

(10) HOW DOES THE FIELD OF REGULATION TODAY COMPARE WITH THAT 
EXISTING IN 1938? 

There is hardly any comparison from a legislative standpoint. The 
principal law dealing with commercial aviation prior to 1938 was the | 
Air Commerce Act of 1926 (44 Stat. 568), which provided for registration 
ani certification of aircraft ani airmen and authorised the Secretary of 
Commerce to establish lighted civil airways and traffic rules. This Act 
was strengthened by the Air Mail Act of 1934 (48 Stat. 1113), the purpose 
of which was to encourage the development of commercial aviation through 
amore liberal and quasi-judicial scheme of fixing compensation for the 
carriage of mail, while at the same time indirectly securing some measure 
of economic regulation of the wages: 

Under the Air Commerce Act as thus amended, there was the following 
threefold control of the industry, which was insufficient to cope with 
the financial and regulatory problems of the induaty and brought about 
the enactment of the Civil Aeronautics Act: (1) the Post Office Department 
awarded air mail contracts to specific vines over specific routes, 
and, in connection therewith, required the filing of comprehensive finan- 
cial and operating data; (2) the Interstate Commerce Commission fixed 
"fair and reasonable” mail rates when petitioned to do so ‘aad reviewed 
outstanding mail rates periodically; and (3) the Bureau of Air Commie 
in the Department of Commerce regulated the safety of air transportation 


and was responsible for airway maintenance and devolopment. 


a 

The growth of the air transport industry since 1938 has resulted 
in a vast expansion in the scope and complexity of the Board's regu- 
latory work. In 1938 our scheduled air service pattern comprised 
principally a short-hop, DC=3 network. ‘Twenty-three carriers, later 
certificated under the "grandfather": clause of the Act, constituted 
the network when the Board came into beings The Board's regulatory 
work in 1938 largely involved this system of heavily subsidized carriers. © 
As technical advances in flight equipment and navigational aids were » 
made and as traffic demands increased, the present complex of carriers 
and routes was developed, ii alt 

The present system comprises 54 certificated direct air carriers 
which supply (1) long and medium haul trunk service in domestic, 
overseas and foreign operations; (2) local carrier service between 
smaller communities and between these communities and major traffic 
centers; (3) all cargo services, domestic, overseas, and international, 
and (4) helicopter service at and around certain major cities. Addition 
ally, our air transportation system comprises 44+ supplemental carriers 
which engage in 
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extensive common carrier services of a type not experienced by 
their predecessors, the fixed base operator of 1938. It also 
comprises 65 freight forwarders and several hundred air taxi opera- 
tors. In addition, 64 foreign air carriers have been issued per- 
mits by the Board, authorizing transportation to U. S. points. 

In 1938 the problem was one of planning and beginning the 
orderly expansion of a domestic and international system of carriers 
and routes which would bring air transportation services of a gen- 
eral and specialized nature to the great bulk of the population 
in line with growing requirements and the technical advancement 
of the art. This expansion required enlargement of the field of 
regulation to cover new areas, and presented new policy problems 

- that had to be reconciled according to the Act. It involved the 

2 pubacennnquiitenias strengthening the industry through route 
and merger actions, and the attainment of a better-balanced route 
structure operating at low cast levels and at reauees subsidy 

levels, required, too, the adaption of regulation to meet 
changed conditions. Thus, the device of temporary mail rates 
was inaugurated to help new carriers get started; this device was 
even more widely used and became indispensable when the entire 
industry suffered serious financial reverses in the period 1947-49. 


Informal mail rates conference procedures were devised to speed 


up the processing of mail rate cases, 


Despite the vast expansion since 1938, the process of route 


development and improvement goes on today with a record volume 


of applications in process, The present day problems, however, 


are quite different and more complex than in 1938. Much of the 


current route work of the Board involves consideration of estab- 


— 
lishuent of competitive air services in contrast to 1935 where the 
route applications involved primarily new or more direct services 
between communities. This present.: increasingly difficult economic 
problems as the areas of proposed competition extend to smaller 
combinations of points or involve three or more carriers over 

the same segments, pen 

A major phase of the Board's work today involves the review 
of local air carrier requirements, both at communities now having 
such air service as well as those without it. Along with this 
review the Board is exploring means to improve and strengthen 
local service carrier operations through trunk carrier suspensions 
at smaller communities and by relaxation of operating restrictions 
on local service carriers. This work, of course, did not exist 
at all in 1938. 

Another major difference between 1938 and today concerns the 
increasing necessity to examine into adequacy of service matters. 
Air transportation has become of vital importance to the economic 
and social life of communities. Along with its growth throughout 
the country, and with the diminution of rail service, there have 
quite naturally been more cemands for improvement in particular 
flights or types of air services, This has led to greater enm- 
phasis being placed by the Board upon adequacy of service matters 
both in formal and informal proceedings. ’ 

In the rate field, the most significant factor has been the 
accelerating need for review and regulation of retes for trans-~ 
portation of persons and property. As the trunk carriers have 
become subsidy free, commercial revenues have become the key to 


their financial well-being. This, combined with the planned 
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acquisition of turbo-prop and jet aircraft, has focused primary attention 
on rate levels and structures in the passenger and property field. 
_ As respects subsidy, the situation today differs from 1938 in that the 

domestic trunklines are now generally self-sufficient and receive the same 

compensation for transportation of mail between the same points. Because 

of the growing financial independence of the trunklines and the international 

air carriers the major focus of regulation in the mail rate field has 

shifted to the smaller carriers which still require subsidy support. 

A. further distinction ‘between 1938 and today in the rate field concerns 
Reorganization Plan No. 10, enacted in 1953, as a result of which the 
Board is now responsible for the function of paying the subsidy element in 
mail rates while the Postmaster General is responsible for payment of the 
compensatory or.service elenent. 

The field of commercial rate regulation was ‘further substantially _ 
affected when, in 1946, the U. S. flag carriers engaged in foreign air 
transportation associated thenselves with the foreign flag carriers in the 
International Air Transport Association for the purpose of agreeing on 
rates, fares and fair business practices. Practically all foreign air 
transportation by United States flag carriers is by carriers which are 
‘members of IATA, (Western Air Lines, Inc. and Northeast Airlines, Inc. 
conduct trans-border operations.in foreign air transportation although 
they are not members of IATA.) Section 412 of the Civil Aeronautics 
Act requires the filing and approval of any IATA agreements. While 
the Board has Very limited authority over international rates and fares 
and practices affecting such charges and no authority over their level, 
through the authority to approve or disapprove agreements, the posers 
obtains a limited measure of indirect control. 

Accounting regulation grows both in importance and complexity 


in direct relation to the development of a new industry from the 


formative stage of a new technology to a stage of relative matu- 


rity and competitive strength that makes it an important factor 


in the general economy. 
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In the early stages of a new industry, both regulation and 
management must, of necessity, be largely of an empirical nature. 
With growth in size and with increasing stability of operating 
characteristics, the factual and statistical history of the 
industry becomes more and more the basis for guiding the current 
regulatory actions and providing a basis for forward planning. 

The economic characteristics of the industry at the present time 
can be discovered and understood only from systematic’ study end 
analysis of the factual history of the past. Projections of ; 
forward developments must, of necessity, be based upon past 
operating experience, More and more the regulatory actions that 
must be taken are increasingly dependent upon the historical. per- 
formance of the operations in past years. These needs are served 
largely by the sipboeenat and more effective development of the 
accounting and statistical regulations of the Board through 
which cumulative historical facts are made available for use 

in the Board's general regulatory program. 

The field of safety regulation today is generally comparable - 
in scope to that existing in 1938 insofar as persons and organi- 
zations affected is concerned. Major additions have been princi- 
pally in the field of regulations applicable to foreign aircraft. 
In most cases standards have been definitized and they have, as 
@ consequence, become more exacting. However, in certain fields, 
notably the operations of scheduled air carriers, recognition has 
been taken of the growing maturity of the management of such operations 
and in specific areas of those operations less rather than more detailed 
regulations are prescribed. 
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There was very little enforcement activity by the CAB until 
1946 when an Enforcement and Litigation sedtion was estabhished in 
the General Counsel's Office with a staff of 5. Prior to that 
time, limited enforcement activities were handled by three em- 
ployees in the Bureau of Esonomic Regulations (presently the 
Bureau of Air Operstions) in addition to other duties. In Decem- 
ber 1948, a separate Office of Enforcement (presently kaown as 
Office of Compliance) directly responsible to the Board wes 
established with a staff of 10. The staff of the Office cof 
Compliance today consists of 27 people. 

The growth in size and complexity of the regulated industry 


can be measured, at least in part, by the following indicators: 


2238 1257 
1. Number of certificates of necessity: 5€ 114 
Number of cerrier entities: 
ae No. of certificated carrier 
reporting entities ' 26 65 
No. of carriers operating under 
| Board exemption orders: 38 113 . 
Supplemental 0 43 
Air Freight Forwarders °1/ 65 
Alaskan carriers 3 5 
3 No. of route miles certificated: 
a. Domestic 39,267 254,093 
b. Foreign, International, Overseas 
and Territorial 31,067 328,342 _.. 
4. Physical operating volume - certificated 
carriers: 
ae Revenue ton-miles of traffic, domestic 
(millions) 58 2,656 
be Revenue plane miles operated, domestic 
(millions) 734 
ce Revenue passenger miles - scheduled 
service (millions) 533 29,420 


i/ 1941 Earliest figures available 


ad. Averege number of seats per 
aircraft domestic trunk 

eo. No. of aircraft operated 
domestic 


5. Financial growth of certificated 
industry: 


ao Invested capital (millions) 


ce Operating profit or loss (-) 


of the period specified in the question. 
original copy of the reply to the Committee. 
(a) APPROPRIATIONS? 


(b) PERSONNEL? 
(c) WORK LOAD? 


f,. Average miles per aircraft hour, 


1238 1987 
1309 56.2 

153 215 


$ 54 1,307 
b. Total operating revenues millions)$ 57 2,009 


$-245 103,000 
Further growth of the field of regulation is illustrated in the 
attached charts and tables, These cover the last half - 1947 through 1956 - 


At this point seven charts and two tables were included in the 


(11) HOW DOES THE BOARD TODAY COMPARE WITH THAT OF 1938 -- IN 
TERMS OF: 
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The Civil Aeronautics Act initially created the “Civil Aeronautics 
Authority” with functions only partially identical with those of the Board 
today, so that comparison between these two organizations is not feasible. 

The Civil Aeronautics Board with its present jurisdiction was estab- 
lished July 1, 1940, the beginning of the fiscal year 1941.. For that year 
a total of $1,345,397 was made available to the Board for administrative 
expenses by transfer from the Civil Aeronautics Authority. The amount 
appropriated for salaries and expenses for the fiscal year 1958 was $5489, 600, 
The appropriation to the Board for "Payments to Air Carriers" for the fiscal 
year 1958 totaled $37,228,000, compared with $60,491,250 transferred to 
the Board from the Post Office Department during the fiscal year 1953 
‘pursuant to Reorganization Plan No. 10.0f 1953, which was effective October 1, 
1953. 

(b) Number of positions: 

(c) Workload statistics for the years prior to 1946 are not available. 
Tables containing such statistics for the fiscal years 1947 and 1958 follow. — 
Although, during this 12-year period, many areas of the Board's work have 
increased substantially in numerical volume, and new items of work have 
come into being, such numerical increases are small compared with the in- 


creased scope and complexity of the individual cases which must be handled 
today compared with those of 12 years ago. 
The tables referred to in the preceding paragraph, consisting of 


44 pages, were included at this point in the original copy of answers 
sent to the Committee, 


(12) ACCEPTING THE iMJLTIFOLD GROWTH Of THE AIR INDUSTRY SINCE 1938 
REFLECTED BY TEE ANSWER TO QUESTION (10), WHAT IS THE EXTENT OF CORRELATION - 
BETWEEN THAT GROWTH AND THE WORK-LOAD OF THZ. CAB? 

It is difficult directly to correlate the growth of air transport 
operations with an increase in Board workload, because the latter must, 
necessarily, reflect not only an increase in the numerical volume of individual 
workload items but also the great increase in complexity of those items which, 
of course, cannot be shown in any statistical count, During a period (1947- 
1956) when the average staffing of the Board (612 positions) was nine percent 
higher than in 1947 (563 positions), it is conservative to estimate the 


increase in Board workload at 100 percent. 


C. Standards: 

(13) WHAT STANDARDS ARE SPECIFIED IN THE BOARD'S ENABLING STATUTE AS TO 
EACH OF THE CATEGORIES OF AUTHORITY DELEGATED TO THE BOARD? 

The standards applicable to the exercise of the majority of the Board's 
powers are the guna interest and the public convenience and necessity, 

Factors which the Board must consider, “among other things," in evaluating these 
standards are stated in Section 2 as follows: 

"(a) The encouragement and development of an air-transportation system 
properly adapted to the present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service and of the national defense; 

"(b) The regulation of air transportation in such manner as to recognize 
and preserve the inherent advantages of, assure the highest degree of safety 
in, and foster sound econowic conditions in, such transportation, and to improve 


the relations between, and coordinate transportation by, air carriers; 
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"(c) The promotion of adequate, economical, and efficient service by air 
carriers at reasonable charges, without unjust discriminations, undue 
preferences or advantages, or unfair or destructive competitive practices; 

"(d) Competition to the extent necessary to essure the sound development 
of an air-transportation system properly adapted to the needs of the foreign 
and domestic comierce of the United States, of the Postal Service, and of 
the national defense; 

"(e) The regulation of air commerce in such manner as to best promote its 
development and safety; and 


"(£) The encouregement and developient of civil aeronautics," 


These standards reflect the over-all purposes and policies of the Act. 


Specific standards are further imposed in many of the provisions which spell 


out the Board's various powers, as set forth below. 
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The statutory standerd governing the exercise of the Board's powers 
under Title VI, Civil Aeronautics Safety Regulation, is the promotion of the 
highest degree of safety of life and property in air commerce and air trans- 
portation consistent with sound economic conditions, Sections 2(b) and (£), 
601 (a) and (b), Sections 1201 and 1201 provide that when so directed by the 
President the Board shall consider the additional standard of "requirements of 
national security" for the exercise of its powers under Title VI. That 
directive, however, has not been issued, 

In the field of economic regulation, for the exercise of the authority to 
license air transportation by certificated U.S. air carriers, the prescribed 
standards are that applicant must be found fit, willing and able and that the 
transportation is required by the public convenience and necessity as defined 
in Section 2, The standard for amendment or suspension of certificates like- 
wise is public convenience and necessity, and that for revocation is disregard 
of a Board order to comply with a provision of law, The standard for licensing 
air transportation by U.S, air carriers pursuant to the power of exemption 
from the general provision prohibiting unlicensed air transportation is that 
enrorcement of the prohibition "is or would be an undue burden * * * by reason 
of the limited extent of, or unusual circumstances affecting, the operations 
of such air carrier or class of air carriers and is not in the public interest,’ 
The standard for licensing foreign air carriers (administered, in the last 


analysis, by the President, see supra, answer to Question 2) is that the 


carrier is fit, willing and able and that the transportation is in the 


interest of the public, 
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The statutory standard for Board rules prescribing the form and manner 
of air carriers’ reports and accounts (Secs, 407, 902) is that applicable 
to all rules of the Board, namely, that they must be consistent with the 
provisions of the Civil Aeronautics Act and be deemed necessary for carrying 
out its provisions and for the exercise and performance of the Board powers 
and duties thereunder. 

For approval of mergers, acquisition of control, etc., between air 
carriers and other air carriers, surface carriers and persons engaged in a 
inconsistent with the public interest and that it will not result in creating 
the additional standard is imposed that the transaction will promote the 
publig‘interest by enabling the surface carrier to use aircraft to public 
advantage in its operation and will not restrain competition, The standard 

‘for approving interlocking relationships between air carriers and other air 
carriers, surface carriers and persons engaged in a phase of aeronautics is 
that the public interest will not be adversely affected thereby (Sec. 409). 
The standards of Section 2 (supra) control the approval of.financial aid. 
to air carriers from the United States (Sec. 410), Agreements between air 
carriers and air carriers, foreign air carriers or surface carriers are to — 
be approved if not found to be adverse to the putlic interest or in violation 

- of the Civil Aeronautics Act (Sec. 412). 

Exercise of the power to prevent unfair and deceptive practices of air. 
carriers, foreign air carriers and ticket agents is controlled by the stan- 
dards that such action would be in the interest of the public and by the 
standards inherent in the legal concepts of “unfair or deceptive practices 
or unfair methods of competition” (Sec. 411). 


The ratemaking standards for fixing by the Foard of commercial rates 
for air transportation are that the rates must be just and reasonable and 
not unjustly discriminatory, preferential or prejudicial (Secs. 404, 1002). 
The Board must also take into consideration (Secs 1002 (e)) =- PY, 

(1) The effect of such rates upon the movement of traffic; 

(2) Theneed in the public interest of adequate and efficient trans- 

portation of persons and property by air carriers at the lowest cost 

consistent with the furnishing of such service; 

(3) Such standards respecting the character and quality of. service to 

be rendered by air carriers as may be prescribed by or pursuant to law; 

(4) The inherent advantages of transportation by aircraft; and 

(5) The need of each air carrier for revenue sufficient to enable such 

air carrier, under honest, economical, and efficient management, to 

provide adequate and efficient air carrier service, 
Rates for the carriage of mail, payable by the Post Office Department, are 
fixed pursuant to the standard of “fair and reasonable", while subsidy rates, 
payable by the Board itself, are determined pursuant to "the need of each 
such air carrier /which is still on subsidy] for compensation for the trans- 
portation of mail sufficient to insure the performance of such service, and, 
together with all other reverme of the air carrier, to enabile such air 
carrier under honest, economical, and efficient management, to maintain and 
continue the development of air transportation to the extent and of the 
character and quality required for the commerce of the United States, the 
Postal Service, and the national defense." Section 406(b) and Reorganization 
Plan No. 10 of 1953, 67 Stat. 64+, | 


i 
‘ 
ae 


o 

P.L. 85-307 defines the classes of air carriers eligible for loan | 
guaranty as well as the eligible types of loans. The standards for the 
Board's action are that the terms and conditions required by the Board mst 
be deemed necessary by tke Board and not inconsistent with the Act; that 
without the guaranty the carrier would be unable to obtain the funds neces- 
sary for the purchase of needed aircraft on reasor.able terms; and that such 
aircraft are needed to improve the carrier's service and efficiency of 
operation. 

The standards prescribed by Sec. 6(b) of the Air Commerce Act for 
authorization of navigation of foreign aircraft are reciprocity and that» 
such action is found in the public interest, 


(14) ARE ANY OF THESE DEEMED BY THE BOARD TO BE INADEQUATE TO FURNISH 
THE BOARD WITH SPECIFIC GUIDES IN I'S REGULATION? | | 

No. Attention is, however, called to the Board's legislative program 
which proposes certain additional authority be given the Board in a number 
of areas, See pp. 30-33 of the Anmal Report of the CAB for 1957. 

(15) HAS THE BOARD DEVELOPED MORE DETAILED STANDARDS TO GUIDE IT IN 
THE ADMINISTRATION OF THE STATUTE: | 

(a) IN FORMAL RULES OR REGULATIONS? 

The Board has developed and published four categories of formal rules 
or sagihations. They are the procedural regulations covering the rules of 
practice in economic and safety proceedings and the principles of practice oa 
of the Board; the Civil Air Regulations setting forth standards for air- 
craft, airmen, operation rules, air agencies and air aaetniibdine the economic 
regulations containing rules and the regulations governing various phases 
of the Board's regulatory work in the economic field; and regulation policy 


statements as required by Sec. 3(a) of the Administrative Procedure Act. 
Lists of these are attached. 
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(b) IN CASE ADJUDICATIONS? 

With respect to case adjudications, the Board, in its opinions in 
new route and related cases, has enumerated a number of standards or 
factors which are taken into account in reaching its decision. The example 
cited in the question, i.e,, subsidy, is one, Other factors are: isola~ 
tion of communities for which new air service is proposed and the availa- 
bility of other air services at or near such communities; the financial 
effect upon the applicant and other carriers of particular route proposals; 
the effect upon the rate structure; the need of a particular carrier for 
route strengthening; the presence or lack of competition; the needs of 
the public for through plane or nonstop service; the amount of new or 
improved service which a proposed route would supply; the adequacy of 
present connecting services, if any; and the integration of proposed new 
service with existing operations. The nonavailablity of adequate airport 
facilities has also been a factor in some route cases. In foreign carrier 
permit cases, the presence of an intergovernmental agreement on exchange 
of rights, or reciprocity in granting rights, are factors. In international 
route cases involving U.S. carriers, factors of national interest and 
national defense may be present. Of importance in many cases is the factor 
of past and potential traffic growth which may determine whether additional 
service can be economically authorized at a station or on a route. In the 
case of proposed certification of stations not having air service, traffic 
- experience at stations of comparable characteristics is a standard. | 

In addition, certain standards respecting carrier fitness and ability 
to operate air service must be met. These include determination of whether 
‘sufficient funds will be available for financing necessary new aircraft _ 
equipment and facilities; whether there is an adequate plan for any neces- 
sary financing through borrowing or stock issue;-whether the carrier's 
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present and projected financial picture is such that the new service can be 


properly rendered. In addition, standards not involving financial matters 
must be met, including deuonstration of a proper organization for furnishing - 
the service, apparent willingness and ability to couply with the Act and the 
Board's requirewents; and existence of a plan of operation which will meet 
the needs of the service, 

In rate matters, most of the Board's orders contain standards of regu- 
lation, 

In mergers or other types of consolidation under section 408, many of 
the same standards applied in route cases are applicable; e.g., the effect 
upon subsidy, effect upon the parties and other carriers, competition, and. 
service benefits to communities affected. In addition, integration of the 
systems or routes from a traffic and operational standpoint is a factor 
applicable ia these cases. A most important standard in section 400 cases 
concerns the question of monopoly. This standard is spelled out in the 
section itself, Another standard applied in section 400 concerns the 
financial terms of the transaction, The several opinions of the Board in 
this area contain the Board's views as to reasonableness of the terms in the 
particular sittations presented for Board approval, A further iiaportant 
standard in merger cases concertis labor protective conditions. In wergers — 
approved by it, the Board has specified, as a condition to su¢h approval, 
detailed formulae providing for the protection of euployees discharged or — 
displaced as a result of the merger. In cases of common control of air. 
carriers and aeronautical enterprises, the board has diezpproved such 
relationships where the potential conflict of interest in transactions unduly © 


exposed tie air carrier to overcharses and other sacrifices of its interests, 


Where the ris!: to the public interest was not found to be too great, the ~ 


Board has, in a number of cases, approved the relationships but has required 
prior approval for transactions between the companies or has imposed strict | 
reporting and accounting provisions so that such transactious would be 
accurately reflected upon the books of the air carrier. 

In section 4C9 cases (interlocking relationships) the question of a. 
conflict of interest likely to result by reason of the relationship is a 
primary test applied, In section 412 matters (agreements) a primary ctandard 
concerns possible conflict with the antitrust laws, In the event of such 
conflict, there ust be overriding public benefits before approval (with 
consequent exemption from the antitrust laws under section 414) is extended, 
‘Other factors in section 412 agreements include the reasonableness of the 
terms of the transaction, and the effect of the transaction upon the carriers’ 
financial position, the rate level, subsidy, persons directly affected thereby 
and the public. 

(c) IN LITERAL, WIPUBLISEZD RULINGS CR DIRECTIVES? 

The Board has no need for and in fact does not issue internal unpublished 
policy directives. The scope of the authority which the Boerd has delegated 
to mewbers of its staff, to make final decisions (pubiisbed in Public Notice 
Pl 12), is very limited. These officers are instructed that they must be 
guided by the Board's official policies. Action under delegated authority is 
limited to situations where the Board has previously established a precedent 
or policy by its own action, 

The Board has not forzaulated any unpublished standards for its own 
guidance in exercising its powers vis a vis the public, It cites as precedent, 
and follows, only its published regulations and policy and its published 


decisions. cf, £.£.C. v. Chenery Corp., 332 U.S. 194, 203(1947). 


A copy of the lists of Board regulaticns referred to in Question 15 


was attached for the Committee at this point. 
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(16) ARE THESE AGENCY-FORMULATED STANDARDS ACCESSIBLE TO THE PUBLIC? 
All standards formulated by the Board for decisions affecting the 
public are accessible to the public in the Board's decisions, regulations 
or policy statements. Those not formally published are distributed 
directly to persons affected, or copies are available upon request, or 
inspection may be made at the Board's offices, 


(17) DO THESE AGENCY-FORMULATED STANDARDS CURE TEE STATUTORY INADE- 
QUACIES, IF ANY, NOTED IN ANSWER TO QUESTION (14)? ) 

As stated in theanswer to Question 14, the Board does not pale 
the statutory stendards inadeaiate,. However, as appears from Question 15, 
the Board has developed more cetailed standards which are based on, and 
implement, the statutory standards. 


(18) COULD ANY INADEQUACIES NOTED IN THE CONGRESSIONAL SPECIFICATION 
OF STANDARDS BE CURED BY MORE PRECISE PROVISIONS WHICH WOULD FURNISH 
MORE ADEQUATE GUIDES TO THE BOARD? HOW? 

As stated in the answer to Question 14, the Soarc has not noted any 
inadequacies in the Congressional specifications of standards. More 
precise provisions would therefore be required only in instances (if any) 
where the Congress desires to change or supplement the detailed standards 
developed by the Board, 


(19) TO WHAT EXTENT COULD THIS BE DONS BY CONGRESSIONAL ENACTMENT 
OF THE AGENCY-FORMULATED STANDARDS LISTED I! ANSWER TO QUESTION (15)? 
Since the agency's sunihenuntel standards serve mainly to set forth 
in greater detail the statutory requirements, it is doubted that Congres- 
sional enactment of such standards is necessary. However, should Congress 
deen it appropriate to enact legislation cf such a detailed nature, 


clearly there would be no objection in principle, The biggest difficulty 


such enactment might appear to entail would be the relative inflexibility in 
comparison with present practices. For. example, the rules of practice 
relating to enforcement proceedings were recently changed as a result of 
increasing experience. It would probably be cumbersome and slow to base each 
change only upon es or new legislation, 

(206) DESCRIBE THE ETHODS IN EACH INSTANCE WEEREBY THE BOARD'S REGULATION‘ 
RULES AID DECISIONS ARE WADE ACCESSIBLE TO THE PUBLIC. SPECIFICALLY INDICATE 
TIME DIFFERENTIAL BETWEEN BOARD ACTION AND ZACH LETEOD OF PUBLICATION: 
EXISTENCE OF AVAILABLE CODIFICATION: EXISTENCE OF AVAILABLE INDICES. 


negulations & Rules 


The CAB method of making its regulations and rules accessible to the 
public, and press, is as follows: 
1, At tine of release CAB Office of Information personnel place copies . 
of all types of CAB informational material, including regulations and 
rules, and GAB Press Releases sumaarizing and interpreting the Board's 
action or decision, on the press table in the CAB Press Room (Rm, 5040) 
with additional copies in the OI (Rm, 5036), Commerce Building, 
Uashington 25, D.C. Such material is available for free pick-up by the 
public, and press representatives, during CAB business hours. 
2. Simultaneously CAB informational material is placed in specifically 
identified open-slot, wall wail boxes in the CAB Press Room for the 
national news wire services, selected mattieantpiehe toeel dailies, and aviation 
trade publications, 
3. The OI staff also notifies the press by telephone of the immediate 7 


availability of most informational material and answers public and press 


questions on the subject anc provides pertinent background information 
as requested, 
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4, At release time the OI also sends 100 copies of most Press — 

Releases up to the News Rack at the National Press Club in order to 

obtain the widest possible dissemination of a Board action among a | 

concentration of news media representatives. | 

5. The CAB Publications Section at release time also initiates the 

mailing of such informational material to persons and organizations 

that have requested information on Board actions in specific cate- 
gories: i.e., the CAB Press Release mailing list services more than ~ 

500 newsmen and publications outside of Washington, D. C. There is 

also a mailing list for rule-making proposals and rules. The special 

CAB mailing lists are kept up-to-date on an annual basis. tet 

6. The CAB Minutes Section, following Board or Bureau action in 

issuing rule-making proposals or final regulations, transmits the 

material to the Federal Register for publication as required by the 

Administrative Procedure Act. 

Decisions and Orders 

Since August 1956, the Board has announced publicly and immeciately 
its votes in major route cases or other matters wherein unauthorized 
possession of knowledge of such votes outside the Board and its staff 
might result in unwarranted speculation in industry ‘securities. Such | 
votes are taken in the course of instructions to the staff as to prepa- 
ration of draft Board opinions and orders. Although these announcements — 
inform the public of Board action, the tentative nature of the vote is 
emphasized, These votes are not the "decisions" of the Board, which are 
entered and issued subsequently. Usually, these announcements are mimeo- 
graphed and distributed in accordance with the procedures outlined above 
(see Re Regulations and Rules, subparagraphs 1 through 6.) 

All Board decisions, except those very few that are withheld from 
public disclosure because they contain seeret information affecting national 
defense, are mimeographed and served by registered mail upon all parties 
involved. At the same time copies are filed in the Public Docket Room 
(Rm. 5410) of the Board in the Commerce Building, Washington 25, D. C. 
where ‘they are available for public «inspection or copying during the daily 
business hours of the Board. 


Otherwise simultaneous announcement of Board isehabics is made to the 
public and press by the CAB Office of Information and follows the release. - 
procedures already outlined (see Regulations & Rules, sub-paragraphs 1 thru 
6) with copies of suchdecisions available free of charge on request. The CAB 


Formal Opinion mailing list reaches some 500 persons in airline,financial, 
and legal circles. 


CAS decisions made after formal hearings are also printed and sold ina 
bound-voluae series by the U.S, Govermaent Printing Office, Washington 25, D.C. 
and entitled "Civil Aeronautics Board Reports.” ‘The most recent volume in 
this series containing Safety Cases only is Volume 13 and reports cases 
decided by the Board between 1943 and June 1953, The latest volume containing, 
Econoiziec Cases only is Volume 16 which reports cases decided during the first 
half of calendar 1952, Beginning with Volume 17, the latest volume which has 
appeared and which reports cases during liarch-September 1953, Safety caste! 
and Economic Cases are being reported in the same volumes, See also answer 
to Question 22. 


Accident Investigation Reports 


The reports of the Board on the probable causes of accidents involving: 
aircraft are made available to the public by distribution to the various news 


media (see Regulations and Rules, sub-paragraphs 1 through 6) and by mailing 


to persons on a large mailing list. Names are added to the mailing on request. 
Single copies of the reports are available on request. 


Time Differential Between Loard Action 


And Each ilathod of Publication 


Following an action by the Board, or by a Bureau of the Board exercising 
delegated authority, explanatory informational material, which has been 
prepared in near-final form pending the action, is completed immediately and 
mimeographed in quantity, Such material is then released to the public and» 
press from one to several hours after the Board or Bureau action, 

The release procedure (see lhesulations and Rules, sub-paragraphs 1 
through 6) results in CAB informational material being published in the daily 
general press, and the daily aviation press, from several hours to 24 hours 
after Board action; in the case of weekly aviation trade magazines from 
3 to 6 days afterwards; and for bi-monthly publications some & to 15 days 


later. 
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Informational material that is sent to the Federal Register following 
public release, such as Regulations and Rules, is published usually four to 
five days after the Board action. CAB material published in the series of 
bound volumes entitled "Civil Aeronautics Board Reports," because of 
budgetary limitations, lags four to five years after Board action. 

Existence of Available Codification 

The substantive and procedural rules and regulations of the Board, which 
have originally been published in the Federal Register, are codified in 
Chapter I, Yitle 14 of the Code of Federal Deculations. 


The U.S, Civil Air Rerulations, which are promulgated by the Board and 
relate to air safety, are found in subchapter-A of Chapter 1; while CAB 
Bevnenic Regulations are in subchapter-B, CAB Procedural Regulations in 
subchapter-C, and CAB Policy Statements in subchapter-D. 


Existence of Available Indices 


The Board's codified rules and regulations are indexed in the General 
Index to the Code of Federal Regulations and in the topical index to 


Chapter I of Title 14, 

In addition, a Table of Contents precedes Chapter I of Title 14 of the 
Code, in which the subchapters and Parts of the regulations are listed by 
their titles, and at the beginning of each Part a ‘able of the Sections 
therein is included. 

Complete lists of the Parts of the Board regulations, and amendments 
thereto, are available free at the Publications Section of the Board, Ra, 5021, 
Commerce Building, Washington 25, D.C. 

An indexed digest of the Board's cecisions and orders also appears in the 
back of each of the bound volumes comprising the "Civil Aeronautics Board 
Reports." In addition, there is a composite card index digest waintained by 
an editorial clerk in the CAB Bureau of Hearing Examiners, While it is 


possible for the Bureau to answer occasional inquiries from the bar as to 


precedents by reference to the index maintained by the Bureau, the index is 
not, however, in such a form, nor is there sufficient personnel, to make the 
index generally available to the bar or the public. 

(21) ARE TUZSE METHODS OF DISSEIZNATION ADEQUATE TO MET THE 
NEEDS OF THE BAR? 

The methods of dissemination of the Board's rules and decisions described 
in the answer to Question 20 are adequate to weet the needs of the Bar insofar 
as they can actually be followed. However, in recent years budgetary 
liaitations have made it impossible to keep the bound volumes of reports of 
the Board's decisions and opinions, entered after formal hearings, up to date, 
As a result, there is a period between the promulgation of such orders and the 
publication thereof in the bound volumes during which the orders frequently 


are out of print, . 


(22) IF NOT, ‘MAT IMPROVEMENTS ANE SUGGESTED? 

The Board is now awaiting receipt from the Government Printing Office of 
printed volumes 10 through 21, which will bring up to the early part of 1956 
the bound record of its decisions, Additional indexed volumes will be added 
as rapidly as appropriations are available for the purpose and editing can be 
completed, See also answer to Question 20. A cuaulative digest of all the 
Board's formal economic decisions is being prepared, to be placed on sale at 


the Government Printing Office. 


(23) AE THERE ANY UNPUBLISHED RULES, REGULATIONS OR DECISIONS OF THE 
BOARD? IF SO, WEY ARE THEY NOT PUBLISHED? | 

The only rules of the Board which are not published are those relating 
to internal agency management or personnel, Publication of such rules is not 
required by law. ‘Soard decisions not adjudicating cases but only relating 
to internal management and personnel likewise are not published. Such 


publication is not required by law. In addition, Board decisions have 
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been withheld from publication in rare instances on the ground that they 
contained secret information affecting national defense, pursuant to Sections 
1001 and 1104, Section 501 provides that Board decisions subject to the 
approval of the President (those relating to issuance, denial, transfer, 
amendment, cancellation, suspension, or revocation of, and the terms, 
conditions, and limitations contained in, certificates authorizing overocas, 
foreign or intraterritorial air transportation, and foreign air carrier 


permits) be submitted to the Precident before publication thereof, 


(24) DO THE BOARD'S PUBLISESD REGULATIONS LICLUDE ALL. “HE SUBSTANTIVE 
AND INTERPRETATIVE RULES AND POLICIES. ARTICULATED BY THE AGENCY? OR DOES 
TRE BOARD RELY UPOW RULES AND POLICIES AVAILABLE ONLY TO ITS STAFF AND NOT. 
MADE AVAILABLE TO THE PUBLIC? WHY ARS THE LATTER, IF AY, NOT PUBLISHED? 

The Board's published regulations include all interpretations and policies 
which have sufficiently crystallized to be published in that fora. Board 
interpretations and policy determinations occur, of course, in many of its 
adjudicatory decisions, and these are likewise published (see answer to 
Question 20), The Board does not rely on, and does not even have, rules or 
policy fornulations available only to the stafi, Compare also answers to 
Questions 15(c) and 23. 


D. Agency Organization: 


(25) HOW IS THE AGENCY ORGANIZED INTERNALLY? 
See organization chart attached. 


(At this point, the C\B organization chart was attached for the 


Committee 
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(26) SPECIFY THE ADMINISTRATIVE POWERS AND RESPONSIBILITIES OF THE 
CHAIRMAN. 
(27) SPECIFY THE ADMINISTRATIVE POWERS AND RESPONSIBILITIES OF THE 
MEMBERS OTHER THAN THE CHAIRMAN. | | : 
These are specified in Reorganization Plan Nos 13 of 1950, fromwhich: 
the following is quoted: . 


"Section 1, of functions to the Chairman,-(a) Subject to 
the provisions of subsection of this section, there are hereby 
transferred from the Civil Aeronautics Board, hereinafter referred to: 
as the Board, to the Chairman of the Board, hereinafter referred to 
as the Chairman, the executive and administrative functions of the 
Board, including functions of the Board with respect to (1) the 
appointment and supervision of personnel employed under the Board, 
(2) the distribution of business among such personnel and among ed-~ 
rang trative units of the Board, and (3) the use and expenditure of 


(b) (1) In carrying out any of his functions under the pro- 
visions of this section the Chairman shall be governed by general 
policies of the Board and by such regulatory detisions, findings, and 
determinations as the Board may bylaw be authorized to make, .. 


(2) The appointment by the Chairman of the heads of major 
administrative units under the Board shall be subject to the approval 
of the Board, 


_ (3). Personnel employed oetese and full time in the 
immediate offices of members of the Board other than the Chairman . 
shall not be affected by the provisions of this reorganization plan,’ 


(4) There are hereby reserved to the Board its functions 
with respect to revising budget estimates and with respect to deter- 
mining upon the distribution of appropriated funds according to 
major programs and purposes, 


Section 2. Performance of transferred functions,.-The Chairman may 
from time to time make such provisio-is as he shall deem appropriate 
authorizing the performance by any officer, employee, or administrative 
unit under his jurisdiction of any function transferred to the Chair- 
man by the provisions of this reorganization plan," ; 


(28) TO WHAT EXTENT, IF ANY, ARE THE POWERS AND RESPONSIBILITIES SET 
FORTH IN ANSWER TO (26), IN PRACTICE REFERRED TO THE BOARD AS A WHOLE? 


The Chairman has, from time to time, consulted with the Board con- 
cerning exercise of certain of his responsibilities under Plan 13. On 
occasion the Chairman has requested that the views of the Board on such 
matters be expressed by an actual vote, 
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(29) TO WHAT EXTENT, IF ANY, ARE THE POWERS AND RESPONSIBILITIES SET 
FORTH IN ANSWER TO (27), IN PRACTICS REFERRED TO THE CHAIRMAN? 
None. 


(30) TO WHAT EXTENT IS THE AGENCY DIVIDED UPON PROFESSIONAL LINES? 

(31) TO WHAT EXTENT IS THE AGENCY DIVIDED UPON FUNCTIONAL LINES? 

Basically, the Board is organized on functional lines. However, because 
of the nature of the Board's programs, there is a certain amount of profes- 
sional specialization. For example, all the engineers are assigned to the 
Bureau of Safety, which, however, also employs non-engineer technicians. The 
entire professional staff of the Office of the General Counsel and the Bureau 
of Hearing Examiners are attorneys; however, attorneys are also assigned to 
the Bureau of Air Operations and the Office of Compliance. Accountants and 
auditors are assigned only to the Office of Carrier Accounts and Statistics; 
although air transport examiners and statisticians are also assigned to this 
office, 


(32) TO WHAT EXTENT DOES THE PRESENT ORGANIZATION OF THE STAFF RESULT 
IN DUPLICATION OR OVERLAP OF WORK, OR NECESSITATE THE ACQUISITION BY PARALLEL 
STAFF OFFICES OF BACKGROUND FAMILIARITY WITH INDIVIDUAL BOARD MATTERS? 

No apparent duplication or overlap of work results from the Board's 
present organization. To a limited degree, members of different offices or 
bureaus are required to acquire a background familiarity with the same 
individual matters in order to perform their functions. It is the continuing 
duty of the management section in the Board's Office of Administration to 
seek and recommend better organization to avoid any possible duplications 
of effort. 


(33) ARE THE POWERS DELEGATED TO BUREAU CHIEFS, OR IS FULL AUTHORITY 
IN ALL MATTERS RETAINED BY THE BOARD? 

Authority is delegated to Staff Heads as disclosed by Public Notice 
PN 12, a copy of which is inserted following this page. : 


(34) IS STAFF ORGANIZATION SUCH AS TO REDUCE, SO FAR AS PRACTICABLE, 
THE INDIVIDUAL WORK LOAD OF MEMBERS? 


This is one of the chief aims of the staff organiz2tion. Constent cur- 
veillance is maintained, however, to improve the organization in this respect. 
(35) DSSCRIBE A TYPICAL WORKING DAY OF THE CHATRMAN.. 


8:30 - 8:45 Arrives at Office 


« 

8:45 - 9245 Confers with Executive Assistant on administrative 
matters; gives instructions for handling of Board 
business; signs mail and bet official papers. 

9:45 - 10:00 Final preparation for Board Meeting or oral argument. 

10:00 - 1:00 Board meeting or orel argument, 

(11:30 - 11335) Recess of mentees or oral argument - usually decides 
some emergency administrative matters. 

1:00 Luncheon - generally with Assistant, staff members or 
Board Member's on Board business. 

2:00 Confere with Executive Assistant and Assistant Legel 
Adviser on substantive matters. zs | 

2:30 - 4330... Board meeting or argument (continued) or meetings with 
other government groups (e.g., CAA, ACC, State Department). 

4:30 = 5:30 Conferences with steff members, government officials 
or members of public. 

5:30 - 6:00 Disposes of administrative matters. 

6:00 Departs from office with file of papers to study for 
next days work; memos s from Assistants, etc. 

(36) DESCRIBE A TYPICAL WORKING DAY OF A MEMBER OTHER THAN THE 
CHAIRMAN. 
8:30 9:00 Reads mail, dictates memoranda, instructions, - 

letters, etc. Confers with personal staff on items to 
be ‘discussed in Board meeting, reads and votes on 7 
matters not requiring collective Board discussion. 

10:00 Attends Board meeting or oral argument. 

1:00 Board meeting recesses. Lunch out, or at desk. Reviews. 
official documents, legal briefs, or meets with staff. 

2330 Board meeting or oral argument reconvenes or meetings 
with government officials or industry. 
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4330 = 6:00 Receives visitors; continues desk work; confers with 


personal staff on tomorrow's calendar}; assembles 
reading material for evening study. 


(37) IS THE WORK-LOAD AND ORGANIZATION OF THE BOARD SUCH AS TO MILITATE 
AGAINST PERSONAL SCRUTINY BY BOARD MEMBERS OF MATTERS TO BE DECIDED? 

In the opinion of the Members of the Board, the work-load of the Board 
is not such so as to militate egainst personal scrutiny of matters to be 
decided. 

It must be recognized, however, that the work-load of the Members of the 
Board is heavy and the Board and its staff are constantly reviewing our 
organization and procedures so as to minimize the time spent by the Members 
on purely routine and less important matters in order to give them maximum 
time to devote to major cases and major policy questions which must be 
decided by the Board. 

(38) WHAT CHANGES IN ORGANIZATION HAVE BEEN MADE IN THE AGENCY IN THE 
PAST? HOW HAVE THEY WORKED OUT IN PRACTICE? LOVE 

Changes in Board organization since 1950 are listed below. 


Organization Changes Since Jens 1. 1950 | 
5/24/50 Reorganization Plan No. 13 effective. Transferred to the Chairman 


the administrative functions heretofore vested in the Board, subject 
to certain reservations of authority to the Board. 


11/30/50 Position of Executive Director formally established to serve as 
"General Manager" of the Board. 

2/9/51 Reorganization of economic regulatory activity on functional lines, 
Involved transfer to Bureau of Air Operations of operating legal 
activities and to the Office of the General Counsel all staff legal 
activities, including Opinion Writing Activity, end realignment of 


functions within the Senden of omg Operations and the Office of the 
General Counsel, 


5/15/51 Technical Division in the Bureau of Safety Investigation established 
by separating engineering activities from Investigation Division. 

3/10/52 Routes and Carrier Relgticnships Divisions, Bureau of Air Operations, 

: consolidated into a Routes and Carrier Relations Division. 


4/15/52 Office of Public Information established by transfer of functions 
and personnel from Office of the Chairman, 


6/27/52 


7/1/52- 
6/31/52 


10/1/53 


11/23/53 


7/8/54 


7/5/54 


6/20/55 


International Standards Division of tie then Bureau of Sefety 
Regulation, abolished and its functions distributed among the three 


remaining divisions. 


Functions and staff of field offices of Safety EnforcezentPro- 


ceedings Division transferred to Washington. 


In connection with implementing Reorganization Plan to, 10, of 1953, 
a Carrier Payments Unit was established in the Budget and Fiscal 
Section, Office of Administrattoneto determine and certify for 
payment the amount of subsidy due air carriers in accordance with 


epplicable rate orders of the Board. 


The Office of Carrier Accounts and Statistics was established and 
there were transferred to such Office the functions and staff 
previously assigned to the Accounting and Statistics Division, 


Bureau of Air Operations. 


A field office of the Audits Division, Office of Carrier Accounts 


and Statistics was established at San Francisco. 


Staffing of the Alaska Office of the Bureau of Air Operations was 
reduced and the activities and staff relating to accounting, 
statistical reporting and formal econoaic proceedings with respect 
to Alaskan carriers were transferred to the appropriate organiza-— 
tional component in the Vashington Office and the eetivitses and 
staff related to auditing such carriers trenstdibed to the San 
Francisco Office. 

A field office of the Audits division, Office of Carrier ‘Accounts 
and Statistics was established at iiami, 


l/Later known as Office of the Secretary and Comptroller, 
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8/1/55 


9/7/55 


1/28/57 


2/8/57 
2/26/57 


3/27/57 


8/5/57 


1/20/58 


Dee 
The activities of the Fort Worth and Atlanta Field Offices of 
the Bureau of Safety Investigation were transferred to other 
field offices of that Bureau. 


The Office of Congressional Liaison and Public Tafomnetion! was 
established by combining into a single Office the activities 
of the Congressional Liaison Officer and the former Office of 
Public Information, 


The functions of the Office of the Executive Director were 
consolidated with the functions of the Assistant and Legal 
Adviser to the Chairman, which was redesignated as the Execu- 
tive Assistant and Legal Adviser to the Chairman, 


The Bureaus of Safety Regulation and Safety Investigation were 
consolidated into a single Bureau of Safety, 


The Carrier Payments Unit was separated from the Budget and 
Fiscal Section and redesignated as the Carrier Payments Section. 


Functions and staff of the Routes and Carrier Relations Division, 
BAO, divided between the Routes Division and the Carrier Rela- 
tions and Services Division (later redesignated the Carrier 
Relations Division). 


Formal establishment of existing internal organization within 


"the Office of Compliance. 


Ft. Worth reactivated as a field office, Investigation Division, 
Bureau of Safety. 


1/ Now known as the Office of Information. 


7/17/58 The Minutes Section separated from the Office of the Secretary 
and Comptroller and transferred to a new Office of the Secretary; 
remaining sections of the OSC transferred to a new Office of 
Administration. These changes--except for some which had to be 
made for purely budgetary reasons--were designed to result in 
greater efficiency in the conduct of the Board's business. 
Generally, they have worked out well in practice. 


(39) WHAT FURTHER CHANGES IN BOARD ORGANIZATION, IF ANY, DO YOU 
RECOMMEND TO MAKE THE BOARD MORE EFFECTIVE IN ITS OPERATIONS? 

1. Delegations to the staff. It is the policy of the Board wherever 
possible to delegate to the staff routine decisions which can be made on 
the basis of clear, general policies established by the Board. This has 
proved difficult because the field of civil aeronautics has been, and still 
is, changing so very rapidly that the Board has had to reserve to itself 
many matters of detail which might be delegated in a more stable, slowly- 
changing field. The Board believes, however, that progress has been made, 
and is constantly reviewing its procedures to determine whether there are 
not other appropriate staff delegations which may be made. - 


2. Scope of review of Examiners’ Initial Decisions. Although the 
work of the Board is expedited to the extent that the issues in appeals 


from Examiners' Initial Decisions can be defined and argument restricted 

to the specific points on appeal, this again has proved difficult in the 
civil aeronautics field where many basic policies are still in the stage 

of formulation, with the result that the Board's review on appeal has 
tended in most cases to be of a broad, general character. The Board is 
mindful, however, that in the interests of making its procedures more 
efficient, it is desirable to sharpen the issues on appeal as closely as 
the circumstances of each case will permit, and a staff study in this regard 
is already under way. _—"s 


3. Personal staff of the Members. The personal staff of the Members 
of the Civil Aeronautics Board is much smaller than that of the Members of same 
of the other regulatory agencies, and some Members have felt it desirable 
that these staffs be enlarged. The Board feels that any such enlargement 
must take place in the light of the overall work-load and personnel ; 
requirements of the Board as a whole. 
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4, Press Pelease policy. The Board, to preserve the security of its 
decisions, has adopted the policy of announcing the preliminary vote of 
the Board in important cases immediately in a press release and prior to 
the preparation of a Board opinion. This practice has been commended by 
a Senatorial Committee concerned with the security of Board proceedings. 
The Board is mindful of the difficult procedural problems which this 
practice creates, and is constantly working to improve its security 
measures to the end that more satisfactory security measures may be 
developed, 


(40) DESCRIBE AND EXPLAIN THE VARIOUS TYPES OF SESSIONS IN WHICH THE 
BOARD SITS. 

The Board meets" on the average of four times a month to hear oral 
argument in formal, public proceedings. In addition, it meets for the 
transaction of day-to-day business and such meetings ordinarily are held 
every working day (except when oral arguments are scheduled) and sometimes 
twice a day. These meetings involve deliberations with respect to cases 
pending before the Board, the promulgation of rules, questions of internal 
administration, and all other matters requiring action by the Board. The 
day-to-day meetings of the Board are not open to the public, but actions . 
taken in such meetings, reflected by opinions, orders, regulations, etc., 
become matters of public record in due ccurse, 

Less frequently, the Board conducts meetings with groups and, sceasee. 
tions from outside the Board, Examples would be sessions with representa- 
tives of the Department of State, for the purpose of advising on inter- . 
national aviation negotiations; with one or more airlines simultaneously, 
for the purpose of commenting upon international negotiations or reporting 
matters of interest to the Board; and with comunity representatives or 
personnel of industry organizations concerning a wide variety of matters 
of mutual interest within the Board's regulatory responsibility. 


E. Personnel: 
(41) ‘PROVIDE A LIST OF THE MEMAERS SINCE THT CREATION OF TYE BOARD. 
PLEASE SPECIFY: ~ 
(a) NAMES OF MEIBERS 
(bv) DATES OF APPCINTMENTS 
(c) POLITICAL PARTY AFFILIATIONS OF MEMBERS 
(a) GEOGRAPHICAL DISTRIBUTION OF MEMBERS (BY STATES alD AREAS) 
(e) THEIR EDUCATIONAL BACKGROUNDS 
(f) THEIR PUBLICATIONS, IF XNCWH 
(g) THEIR OCCUPATIONAL BACKGROUND 
(h) THEIR PRIOR PUBLIC SERVICE 
(i) THE TERM OF THEIR APPOINTMENTS--i.e., NUMBER OF TERMS SERVED 
(j) THEIR ACTUAL MONTHS OF SERVICE 
(k) THEIR AGE AT APPOINTMENT 
(1) ‘THEIR OCCUPATIONS SINCE LEAVING THE AGENCY 
(m) THEIR POSITIONS AS CHATRMAN OR VICE CHAIRMAN 
(mn) THE TERMS OF SUCH POSITION 
(0) THEIR PRESENT ADDRESS, IF XNOWN 


The reply to this question is attached following this page. 
((41) The bulky answer to this question, compiled by the Minutes 
Section, was supplied to the subcommittee in the original copy.) 
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(42) PROVIDE A LIST OF ALL STAFF MEMBERS SINCE 1946, SUCH LIST | 


SHOULD INCLURE, SO FAR AS MAY BE OBTAINABLE, NAMES, DATES OF EMPLOYMENT, 
POSITIONS HELD WITH CAB, PRESENT ADDRESS, PRIOR OCCUPATIONS, OCCUPATIONS 
SIICE LEAVING CAB. 

This reply is submitted in two parts tabbed (A) and (B), identified 
as follows: 

(1) Tab (A) - Listing of all staff members on duty with the Board 

as of December 31, 1957. 

(2) Tab (B) - Listing of staff members in grades GS-7 and above, 

who severed connection with the Board prior to December 31, 1957. 

An agreement made with a representative of the Subcommittee relieved | 

the Board of requirement for information on previously employed 

personnel in GS-6 and below. 

Records of personnel separated prior to 1949 had in most cases been 
retired to the Federal Records Center, therefore Tab (B) of this report 
covers generally only the period from 1949 forward. 

Present adiresses and employment of personnel. on Tab (B) listing was 
extracted from information furnished when personnel severed conection 
with the Board. Such information does not therefore purport to| be 
current, nor is more current information available to this Agenty. 

Because of binding difficulties, this information is contained in 
a separate volume accompanying this document. | | 


(The document referred to, some 80 pages long, was included in 
the subcommittee copy of this document at this point.) 


(43) WHAT IS THE SIZE OF THE STAFF AND THE APPROPRIATIONS OF THE 
AGENCY? LIST THESE FOR THD LAST TEN YEARS. 


Fiscal Year Number _of Positions tion 
1949 681 $3,637,000 
1950 660 3,670,500 
1951 577 3,500,000 
1952 620 3,860,000 
1953 576 3,800, 000 
1954 558 3.777 ,0005/ 
1955 559 3,838,600 
1956 621 4,390,000 
1957 641 44,625,000 
1958 713 54489,400 


28/ Includes $27,000 transferred from Post Office Department pursuant 
~ to Reorganization Plan No. 10 of 1953. 


(44) WHAT IS THE COMPENSATION OF AGENCY MEMBERS AND HIGHER STAFF 
PERSONNEL? | 

The compensation of Members of the Board, except the Chairman, is fixed 
by law at $20,000 per annum; the Chairman's salary is $20,500 per annum, 

The compensation of members of the staff is fixed in accordance with 
the Classfication Act of 1949, as cine. in the main, the “higher stafiv _ 
positions are allocated in Grade GS-15, with one position in Grade GS-16, 
and four positions in Grade GS-17. Approved by the Congress, but not yet 
allocated by the Civil Service Commission to the Board, are one position 


in Grade GS-18, two in GS-17 and seven in GS-16, 
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(45) IS THIS COMPENSATION DETMED ADEQUATE? 
No. 


(46) IS THE AGENCY STAFFED ADEQUATELY TO ENABLZ IT EFFECTIVELY TO 
PERFORM ITS REGULATORY FUNCTION? IF NOT, ESTIMATE PERCENTAGE INCPEASE IN 
STAFF NEEDED IN THE AGENCY. 

No. Conservatively, 25 percent increase compared with staffing in 
fiscal 1958. 


F. Tenure: 
(47) ARE THE TERMS OF CAB MEMBERS LONG ENOUGH TO PROVIDE REAL 
SECURITY OF TENURE? 

% is the opinion of a majority of the Board that six year terms do not 
provide real security of tenure. One Member feels, however, that the term 
should not be of any longer duration. 

(48) DO ANY CASES EXIST OF REMOVAL OF AGENCY MEMBERS PY THE PRESIDENT 
BEFORE THE EXPIRATION OF THEIR TERMS? OF NON-REAPPOINTMENT OF AGENCY MEMBERS 
UPON THE EXPIRATION OF THEIR TERMS? — 

(a) No. 

(b) Yes. 

(49) HAS THE PRESIDENT EVER APPOINTED MEMBERS OF THE BOARD TO OTHER © 
OFFICES IN GOVERNMENT PRIOR TO THE EXPIRATION OF THEIR TERMS AS BOARD MEMBERS? 


Yes. 


(50) WHAT PROVISIONS ARE MADE FOR SECURITY OF TENURE IN THE STAFF? 


The Civil Service laws, rules end regulations. 


(51) WHAT WAS THE EFFECT, IF ANY, OF THE CHANGE OF ADMINISTRATION 
IN 1953 UPON THE STAFF OF THE AGENCY? 

In terms of-separations or the filling of positions, there was no 
discernible effect. For purposes of comparison, changes in high-level, 
policy positions for the last three years of the previous administration 
and the first year of the new administration are set forth below: 


Accessions and Separations for Positions of Division Chiefs and Abov oh 
and Members’ Assistants for Calendar Years 1950 through 1953 


1950 1251 1952-1253 


Positions Filled 


Appointments (from outside) 1 ) 0 1 
Transfer 0 TuIMe 0 1 
Promotion 3 1 3 2 
Reassignment 0 0 0 0 
Total 4 3 3 4 
Separations 
Retirement 0 0 2 0 
Transfer 0 3 | 4 1 
To private industry 2 4 1 3 
Demotion 1 1 0 0 
Abolished position 0 1 0 0 
Total 3 4 
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(52) ARE THE CONDITIONS RELATING TO COMPENSATION AND TENURE SUCH AS - 
TO’ PREVENT THE CREATION IN THE AGENCY OF A CAREER STAFF OF EXPERTS? 


No, not such as to prevent but, in respect to compensation, not such 


as to encourage. 


G. t th 


(53) WHAT CHANNELS OF COMMUNICATION ARE THERE BETWEEN THE BOARD AND 


THE EXECUTIVE BRANCH: 


(a) FORMAL 
(i) WHITE HOUSE 
(44) BUREAU OF THE BUDGET 
(444) STATE DEPARTMENT 
(iv) DEFENSE DEPARTMENT 
(v) COMMERCE DEPARTMENT 
(vi) OTHER 
(b) INFORMAL 
(i) WHITE HOUSE 
(44) BUREAU OF THE BUDGET 
(441) STATE DEPARTMENT 
(iv) DEPARTMENT 
(v) COMMERCE DEPARTMENT 
(vi) OTHER 
(a> Formal. 
(i) | White House - Correspondence and conference. 
(ii) Bureau of the Budget - Correspondence and conference. 
(114) State Department - Correspondence and conference, 


(iv) 


Defense Department - Correspondence and conference. 
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(a) Formal (cont'd). 
(v) Commerce Department - Correspondence and conference. 
(vi) Other ~ Correspondence and conference are had with 
any other government agency as required in carrying , 
on the Board's work. 
(b) Informal 
(i) |. White House - Telephone conversations and personal 
contact. 
(44) Bureau of the Budget - Telephone conversations and 
personal contact. 
(414) State Department - Telephone conversations and 


personal contact. 

(iv) Defense Department - Telephone conversations and 
personal contact, 

(v) Commerce Department - Telephone conversations and 
personal contact, 


(vi) Other - Telephone conversations and personal contact 


with any government agency as required in carrying 
on the Board's work. 


(54) HOW HAVE THEY BEEN USED IN PRACTICE? 


At times, they have been used by some Members of the Board and virtually 
every element or level of the staff to facilitate the Board's program. 
Random examples would include the following: 


White House: Upon request, the Board by letter furnishes infor- 
mation which may be used in reply to correspondence to the President 
concerning CAB matters. This information does not exceed that which 


would be made available to Members of Congress or the general public. 
Copies of every application involving foreign and overseas air trans- 


portation under Section 801 of the Civil Aeronautics Act of 1938 are 
sent to the White House 
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and Budget Bureau, as are the Board's decisions in such cases, which 
are subject to the President's approval. 


f the : ‘There are three broad areas of communication-- 
matters relating to the Federal Reports Act, to the Board's legislative 
proposals and those which the Board is requested by Congress to com- 
ment on, and the Poard's budgets. 

State Department: Problems relating to international civil 
aviation, particularly under Section 802; also in matters of coordina- 
ting registry information with regard to foreign aireraft involved 
in accidents in the U. S., or vice versa; or in matters relating to 
international traffic which may be of interest for compliance purposes. 


fense t: As a large user of airline services, the 
Department communicates frequently on questions of laws or regulations. 
The Board may seek the Department's assistance in obtaining aircraft 
for test purposes, for search for aircraft wreckage, for helicopter 
or other transportation to otherwise inaccessible areas, or to assist 
in certain accident investigations. The Department participates in 
formal economic proceedings on occasion before the Board. The Board 
may seek information related to Civil Air Movement flights, aircraft 
lease agreements or material pertinent to compliance investigations. 
Technical assistance is furnished with regard to development of a 
Civil Reserve Air Fleet standby contract. 

Commerce Departments. Matters relating-to the Board‘’s  occupancy~ ~ 
of the Department's main building; to the Board's related responsi- 
bilities with the Administrator of Civil Aeronautics under the Act; 
with the Bureau of Standards.or the Weather Bureau for investigative 


assistance; or with the Defense Air Transportation Administration in 
connection with the mobilization program. 
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Other: Requests for legal rulings and aid in prosecuting court FEISS 
proceedings are sought from the Department of Justice; Post Office 
Department is an airline user, with consequent communications artaingy 
matters involving the Air Coordinating Committee and its members are 
very detailed; assistance of the Federal Bureau of Investigation, the 
National Advisory Committee for Aeronautics, or the District of Columbia 
Police Department is sought occasionally in investigations; miscellaneous 
information or aid is sought by or furnished to the General Accounting 
Office, U.S. Customs, U.S. Immigration Service; Treasury Department, 
Office of Defense liobilzation, General Services Administration, Civil 
Service Commission, or almost any other agency in the executive branch 
of. the federal government. 

(56) LIST ALL CASES WHERE THE PRESIDENT HAS REVERSED, MODIFIED, 
REFUSED TO APPROVE, OR DEFERRED JUDGMENT UPON A BOARD DETERMINATION? 


Case Docket Number Date of Board's Decision’ 
American Airlines, Inc. 

Mexico City Operation » 510, et al. February 19, 1942 
Colonial Airlines, Inc.,et al. 

Atlantic Seaboard Operations 445, et al. August 13, 1943 
Latin American Air Service Case 525, et al. March 4, 1946 
Hawaiian Case 851, et al, May 17, 1946 
Pacific Northwest-Hawaii Service 

Case 2537, et al. March 16, 1948 
Skycruise Case 2377, et al. January 28, 1949 
Guatemala City-Los Angeles-San 

Francisco Case 3277 April 12, 1950 
North Atlantic Rout® Transfer 

Case | 3589, et al. May 17, 1950 
Additional Service to Puerto 

Rico Case; 2123, et al. July 28, 1950 


Revised 10/4/50 
Further modified 
1/23/51 
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United States-Alaska Service 


Case 3286, et al. September 29, 1950 
United States-Europe-Middle Fast 
Cargo Service Case » 3041 and 3818 February 9, 1951 
North Atlantic Certificate ' 
Renewal Case 5065, et al. June 16, 1952 
New York-Balboa Through Service | 
South Pacific Air Lines, Hawaii- 
Tahiti Service 5849 July 10, 1953 
Eastern-Colonial, of 
Assets 5666 t Jamary 29, 1954 
West Coast-Hawaii Case 5589, et al. November 26, 1954 
Trans-Pacific Certificate . 
Renewal Case 5031, et al. December 15, 1954 
Case Docket Date of Board's Decision 
Reopened Trans-Pacific Certifi- 
cate Renewal Case 5031, et al. May 3, 1957 
States Alaska Case 5756, et al. April 7, 1955 
Large Irregular Air Carrier 
Investigation ; 5132, et al. November 15, 1955 
(57) IN WHAT CASES MAY THE PRESIDENT, BY STATUTE, ISSUE DIRECTIVES TO 


_ THE AGENCY? 
With respect to substantive regulatory matters, the President is deemed 


to have power under Section 801 of the Civil Aeronautics Act to issue direc- 
tives to the Board in connection with his ultimate authority in the "issuance, 
denial, transfer, amendment, cancellation, suspension, or revocation” of cer- 
tificates to engage in foreign or overseas air transportation. This hs Fang 
of the Act is more fully treated in the answer to question 64 herein. Also, 
Title XII of the Act provides in Section 12Cl thereof, es follows: 

"The purpose of this title is to establish security provisions . 


which will encourage and permit the maximum use of civil aircraft con- 
sistent with the national security. Whenever the President determines 


such action to be required in the interest of national security, he may 
direct * * * the Civil Aeronautics Board to exercise the powers, duties, 
and responsibilities granted in this title to the extent, in the manner, 
and for such reriods of time as the President considers necessary,‘ 


- 63 - 


With respect to internal management matters, there are statutes and 


Executive orders which are of general applicability to departments and. 
independent agencies, For example, the Federal Reports Act is considered 

as applicable to some areas of the Board's functions, and executive directives 
issued in connection therewith have also been regarded as applicable, The 
Executive orders establishing the national security programs have been 

deemed applicable to the Board, as have Executive orders or directives with 
respect to various "budseting, accounting, procurement, and 
related routine manageaent functions" (see Reorganization Plan No. IV of 

1940, which, however, contains the proviso "That the Civil Aeronautics Board 
shall exercise its functions of rule-making . . . adjudication, and 


investigation independently of the Secretary of Cownerce."), 


(5S) HAS THE PRESIDENT ISSUED AiTY OTNZR DIRZCTIVES APPLICABLE TO THE 
CAB WITKIN THE PAST TEN YEARS? 


Ho, 


(59) DOZS THE BOARD CONSIDER ITSELF BOUWD BY ANY SUCH DIRECTIVES? 
The Board considers itself bound by Presidential directives only as 


indicated in the answer to Question 57, 


(6C) HAVE THERE BEEN ANY IlUSTANCES OF SXECUTIVE ATTELPTS TO 
INFLUENCE 

(a) BOARD POLICIES; 

(b) RULE-iiAKING; 

(c) PENDING CASES; 

(d) INVESTIGATIONS? 

It is assumed here that by "influence", the question excludes the repre- 


sentations which properly may be made by agencies which are parties in formal 


h ist t i tasl: at the Board's request bli 
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There have been no instances of improper influence from such sources, and 
the Board has never found occasion to call any agency's attention to conduct 


inconsistent with the Board's quasi-judicial responsidilities, 


es 


(51) HAVE ALY ATTELPTS SUCCEEDED I! TiFLUENCING AGENCY ACTION 

As stated in the answer nah Question 60, there have aut been any such in- 
proper attempts, To the extent that any semmeate proposals were sufficiently 
persuasive in light of the Board's own under the Civil 
Aeronautics Act, they ete influence the Board's action, Except in cases where 
the Executive's legal wihenthe was overriding, we are not aware of any 


instances where Board action followed the wishes of the executive branch as a 


matter of obedience or "influence," 


($2) TO EXTENT DOES THE AGZNCY CONSIDER ITSELF SUBJECT TO THE 
EXECUTIVE? 
The Civil Aeronautics Act of 1°30 created the Civil Aeronautics authority 


headed by five meribers, and within the Authority, an Air Safety Board and an 
Administrator of Civil Aeronautics, By Reorganization Plans III and IV of 1940 
the functions of the Administrator were assigned to the Civil Aeronautics 
Administration of the Department of Comaerce, The rewaining functions of the 


Authority, including those of the Air Safety Board, were consolidated in the 


Civil Aeronautics Board with specific provision f.- the independent exercise 
of its functions of rule-making, adjudication and investigation, 

The issuance, denial, transfer, amendment, cancellation, suspension bia 
revocation of certificates under Section 401 authorizing 
or waresteriat air transportation and of foreien air carrier permits, under 


Section 402, is ade subject to approval by the President oe, to 


section as construed, maken the 


the licensing agency in those cases, the Board's function being limited 
to initiating the proceeding, making an. evidentiary record and transmitting: 
‘a recommendation: te. 

The Board is required by Section 802 to advise the Secretary of State 
concerning. agreements with foreign governments for the establishment of air 
routes and services, and by Section 1102, to exercise its powers consistently 
with the international obligations of the United States, 

Section 1008 provides that “upon request of the Attorney General, the 
Board shall have the right to participate in any proceedings in any court .. 
under the provisions of this Act.” The Department of Justice interprets 
Section 1008 as subjecting the Board to its control in the presentation of 
its cases to the courts. 


The Board in the past has followed the “functional approach” in deter-. . 
mining whether it discharges a particular responsiblity - gubject to’ the 
executive branch or as an independent agency. n this functional basis, | 
it seems plain that, in its relationships with -he President and other 
Departments and agencies in Section’ 801 and 802 matters, the Board acts 

subject to the Bxecu- 
tive Branch. However, as to its general rule-making and adjudicatory.fune- 
tions, the Board has regarded itself as a body independent of the Executive, 
exercising ‘these functions within the guidelines established by.the Congress, 

//@A reporting directly to the, Congress, 


(63) HAS THE AGENCY PARTICIPATSD IN ANY UNDERTAKINGS WITH DEPARTMENTS 
IN THE EXECUTIVE BRANCH OR OTHER AGENCIES, e.g., JOINT CONSULTATIONS, 
INTERDEPARTMENTAL COMMITTEES, JOINT PLANNING, ETC.? | | 

Yes, on both a formal and informal basis and on both a Board Member 
and Bureau personnel level. For example: | : 
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Department of State: In developing and negotiating bilateral air 
agreements or amendments thereto, between the United States and other nations, 
a CAB ember and staff officials serve with State Department officials on the 
formal U.S. Delegation conducting the negotiations. 
Interdepartmental Air Traffic Control Board: Organized in 1940 under 


Presidential authority, and composed of representatives from the Civil Aero- 
nautics Adwinistration of the Department of Comnerce, the Navy, Army, Air 

Force, and the CAB, this committee was formed to prevent conflicts in use of 
airports and air space. It was succeeded by the Air Coordinating Committee, 


Air Coordinating Comittee: Created by Presidential order in 1946 to 


carry on the work of the IATCD more adequately and to provide also for the | 
fullest development and coordination of national aviation policies and 
activities by the Federal Agencies concerned, It is composed of the U.S. Air 
Force, Army, Navy, Department of Coumerce, Post Office Department, State 
Department, Treasury Department, Federal Co:munications Comaission, and the 
CAB, (The Bureau of the Budget anf the Office of Defense ijobilization are 
also members of ACC but without voting powers. ) The CAB is represented on 
ACC by the Chairman, or a CA3 Kismber, with various CAB bureau personnel 
serving on ACC's technical sub-divisitons. ‘See also the answer to Question 57, 


National Advisory Committee for Aeronautics: A permanent independent 


Federal agency charged with both civil and military aeronautical technical 
research usually has on its 17-meaber governing board the Chairman or Vice 
Chairman of CAB, who is annually designated to so serve by Presidential lettery. 


International Civil ‘Aviation Organization: With Departments of State 
and Commerce, CAB participates in multilateral conferences held under the 


auspices of ICAO, Other agencies of government may also be involved, e.g., 


Department of Defense and Federal Comaunications Comnission, on occasion. 


interstate Commerce Commission: CAB (as well as the ICC) has designated 
a member to serve on the joint board to pass upon matters of through service 7 
and joint rates as provided in Section 1003 of the Act, and has designated 


staff members to confer on technical tariff problems with the staff members of 
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ICC designated by its Chairman, Joint action has to date been limited to 


informal consultations and planning. 

On less formal levels CAB bureau personnel frequently serve on both 
permanent and temporary committees with representatives from other Federal 
agencies, or participate in various joint meetings formed for the purpose 
of discussing current and related aviation problems. Examples of such 
continuing activity are the CAA/CAB Airline Flight Safety Committee and the 
CAA/CAB Airworthiness Committee. 

Since its inception in 1938 the CAB has participated in hundreds of 
working committees within government as well as within the aviation industry. 
The majority of such have been operated on a CAB bureau level working with 
representatives from many departments in the executive branch. Examples 
are: 

Interdepartmental Committee on Foreign Travel. 

National Security Council 

Operations Coordination Board. 

Industry Advisory Committee on Aviation Mobilization. 

Interdepartmental Aviation Manpower Committee. 


(64) WHAT ARE THE VIEWS OF THE BOARD AS TO THE OPERATION OF THE 
PRESIDENTIAL POWER OF REVIEW UNDER SECTION 801? WOULD THE BOARD RECOMMEND 
ABOLITION OR MODIFICATION OF THIS POWER? 

The Board has expressed such views in the past in response to invi- 
tations to comment on proposed legislation which would amend Sec. 801. 

In testifying before the House Committee on Interstate and Foreign = 
Commerce, relative to H.R. 4548 and other bills, on January 17, 1956, 

Mr. Rizley, then Chairman of the Board, made the following statement: 
"Powers of the President: As the committee is vell aware, 
section 801 of the Civil Aeronautics Act requires that the issuance, 
amendment, or transfer by the Board of a certificate authorizing an 
air carrier to engage in overseas or foreign air transportation, or 
air transportation between the same Territory or possession, or any 


permit issuable to any foreign air carrier, shall be subject to the 
approval of the President. Section 24 of H.R. 4677 would amend these 
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provisions by eliminating the requirement for Presidential 
in the case of overseas and Territorial air transportation, with the 
result that the decision of the Civil Aeronautics Board in these areas 
would have the same finality as the decisions of the Board in cases of 
domestic air transportation." 


"The Board believes that this modification is feasible and we 
have no objection to the amendment. 


"The Bureau of the Budget has advised that there is no objection 
to the submission of the views I have just expressed in regard to section 
24 of H.R. 4677, but that enactment of that section would not be in 
accord with the ar of the President of the United States." | 
(Hearings, page 113 
Again, on June 12, 1956, the Board, in a letter to the Senate Committee 
on Interstate and Foreign Commerce, submitted comments on S. 3914. This 
bill contained provisions not only eliminating the requirement for Presi- 
dential approval in the case of overseas and territorial air transportation, 
but also contained a provision limiting the President's power in approving 
certificates for foreign air transportation and in approving permits to 
foreign air carriers to cases which he determines may affect the national 
defense or foreign policy of the United States. The bill contained a third 
provision requiring the President to make certain reports to Congress 
regarding cases in which he withheld his approval. In reporting on this 
bill, the Board stated: : 
"Except for the provision requiring the President to report to Con- 
gress, the Board believes that the legislation is feasible in that it 
would relieve the President of the burden of examining and passing 
upon complex economic matters for which the Board is staffed and to 
which the Board devotes a major part of its activity. The proposed 
transfer of final responsibility as provided in the bill would not 
acd significantly, if at all, -to the Board's presant workload." 
- ‘The Board pointed out in this letter that the Bureau of the Budget 
had advised that there was no objection to the transmittal of this report 


but that the enactment of S. 3914 would not be in. accord with the program 


of the President. 
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Mr. Rizley testified to the same general effect in commenting on S. 1119 
in hearings before the Senate Committee on Interstate and Foreign Commerce 
(Hearings on S. 1119 and S. 308, 1955, Pe 127). S. 1119, like S. 3914, 
provided for limiting the President's powers, both in cases involving over- 
seas and territorial air transportation, and in cases of foreign air trans- 
portation not affecting the national defense or foreign policy. 

Tms the Board has made known to the Congress its views that substan- 
tial modification of the President's powers under section 801 of the Civil 
Aeronautics Act would be feasible as long as the President retains the 
power over authorizations of foreign air craimpbr tities, by certificate or 
permit, which in his view may affect the national defense or foreign policy 
of the United States. This still is the position of the Board. 


(65) HAS THE STATUS OF THE BOARD AS “ADVISOR” TO THE PRESIDENT IN 
FOREIGN AND OVERSEAS CASES TENDED TO DEROGATE FROM THE INDEPENDENCE AND 
PRESTIGE OF THE BOARD GENERALLY? 

It is not believed that it has had such effect. In a minority of past 
cases subject to Presidential approval under Section 80lof the Act the Presi- 
dent has reached conclusions different from those arrived at by the Board 
in the opinion submitted to him, In these cases, of course, it may not ) 
be said that the Board's role has the same degree of independence that it 
has in domestic route cases. Against the extremely broad background of all 
formal cases and other matters coming before the Board for decision, however, 
it has not appeared that the role of the Board in Section 801 cases has 
tended to derogate from its independence and prestige generally. In cases 
not coming under Section 801, of course, Board actions may be subject to 
court review, albeit of a different nature than Presidential review under 
Section 801. In practical operation, however, neither type of review has 
detracted from the importance of the Board's regulatory status in the sense 
apparently indicated by this question 
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(66) WHAT CONTROLS DOES THE BUREAU OF THE BUDGET EXERCISE OVER THE 
AGENCY WITH REGARD TO: 

(a) FINANCIAL MATTERS; 

(b) LEGISLATIVE CLEARANCE; 

(c) INVESTIGATIONS; 

(a) RESEARCH AND STUDIES; 

(e) OTHER MATTERS? 

PLEASE EXPLAIN FULLY. 

(a) Financial Matters. The Board is subject to the provisions of the 
Budget and Accounting Act of 1921 which require the Board to submit its 
annual requests for appropriations to the Bureau of the Budget and not to 
the Congress or any comuittee enn 31 U.S.C. 2, 15, 22, 23. The Board 
is subject to control by the Bureau of the Budget in apportioning the 
appropriations which it has received, 31 U.S.C. 665 (d) (2) and (g). 

(b) Legislative Clearance. The Bureeu of the Budget takes the position 
that the Board is subject to its power of legislative clearance, presently 
expressed in Circular No. A-19, Revised, dated September 12, 1956. Section 10 
of the Circular provides that agency comments to the Congress on introduced 
bills mst state the position of the Bureau of the Budget in addition to 
that of the agency, and prohibits submission to the Congress of agency 
proposals for legislation which have not been approved ty tno Bureau. 

(c) Investigations, and (d) Research and Studies. Thsse parts of 

__ Question 66 are answered in the reply to Question 93, which deals with the -—. 
effect on the Board of the Federal Reports Act of 1942. | 

(e) Other Matters. The Bureau of the Budget from time to time questions 
the necessity for requiring airlines to maintain certain records. To the 
extent that it issues instructions and regulations applicable to all agencies, 
controls are exercised by the Bureau with respect to such matters as travel 


and record keeping requirements. 
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(67) TO WHAT EXTENT, IF ANY, ARE SUCH CONTROLS NOT SPECIFICALLY 
AUTHORIZED BY STATUTE? 

There seems to be no specific statutory authorization for “legislative 
clearance™ by the Bureau of the Budget vis a vis the Board. However, the 
definition of the functions of the Budget Bureau in Section 2 of Executive 
Order No. 8248 of September 8, 1939, includes the duty 

(e) To assist the President by clearing and coordinating 
departmental advice on proposed legislation... in 
accordance with past practice. 

(68) TO WHAT EXTENT DO SUCH CONTROLS IMPAIR THE INDEPENDENCE OF THE 
AGENCY? i | 

To the ata that these controls cut off the Board's access to the 
Congress in presenting and justifying its budget requests, limit the 
Board's authority to apportion appropriations received from the Congress, 

_ delay dak goreatiotian prevent expression to the Congress of the Board's 
‘Legislative program; and to the extent that they delay and, potentially, 
prevent collection of information by the Board, these controls impair the 
independence of the Board from executive control. 


(69) DOES THE BOARD BELIEVE THAT THE CONTINUANCE OF SUCH CONTROLS 
Is JUSTIFIED? 

In view of the fact that many of the Board's functions and responsi- 
bilities represent an extension of legislative powers, it is believed that 
the Board's budget estimates should be submitted to the Congress without 
revision, The Board also believes that continuance of legislative clearance 


by the Bureau is not justified and, as stated more precisely in the answer 
to Question 93, that Budget Bureau control over its collection of informa- 
tion is not justified. 
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H. Relations with Regulated Industry: 
(70) WHAT CONTACTS AND CHANNELS OF COMMUNICATION, FORMAL AND 


INFORMAL, ARE THERE BETWEEN THE BOARD AND THOSE REGULATED? 

In formal cases involving quasi-judicial functions, the parties 
file briefs, motions, answers and other pleadings with the Board, copies 
of which are delivered. In addition, representatives of airlines, air 
freight forwarders, pilot and aircraft organizations, other business 
concerns having a legitimate interest in the particular proceeding, 
travel agents, cities and chambers of commerce appear before the Board 
in scheduled oral arguments. 

In matters of an informal nature involving the Board's quasi- 
legislative and administrative functions, these parties may present 
their views to the Board on general industry problems, international 
negotiations, proposed amendments to the economic and safety rules and 
like matters. The industry also communicates with the Board by letter 
on similar matters or by informal visits. 

There are also contacts with representatives of the regulated 
industry at conventions or conferences concerned with aeronautical or 
legal matters, at civic or ceremonial functions of a promotional nature, 


on inspection tours of industry facilities, and at related social affairs. 


(71) BETWEEN THE STAFF AND THOSE REGULATED? 


Bureau of Safety 
The Director has been empowered by the Board to issue notices of pro- 


posed rule making directly to the industry in anticipation of rule changes 
to be acted on by the Board. The staff is permitted to request the services 
of industry personnel in accident investigations. In such investigations, 


hearings are often held which are presided over by a Board Member or staff 


member, see Part 303 of the Procedural Rules. Otherwise, communication 
between staff and those regulated is routine and includes the normal 
channels of communication such as correspondence and meetings. 
Bureau of Air Operations 
In the processing of economic cases involving hearing (e.g., route 


cases, rate cases and merger cases) numerous formal contacts and formal 


channels of communication exist. Personal contact and communication are 
had in prehearing conferences, mail rate conferences, hearings and oral argu- 
ments. These contacts are between staff assigned to the cases and/or their 

supervisors, on the one hand, and air carrier counsel, officials and staff 


on the other. Such contact and communication are also had in writing by 


means of exchange of requests for evidence, proposed statements of issues, 


statements of staff position, briefs to examiners, briefs to the Board, 


letters relating to procedural matters, letters supplying material for the 


record, and any other correspondence required by the formal processing of 
the proceeding. 


In matters which may be handled without hearing (e.g., exemption ap- 
plications, interlocking directorships, nonstop notices, and service suspen- 
sion applications) written communication exists between staff of the Board 
and/or their supervisors, on the one hand, and air carrier counsel, officials 
and staff on the other. These communications are made to obtain information 
necessary for the processing of the particular matter; to advise on pro- 
cedural requirements; to advise on substantive matters within the scope of 
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the staff's authority; to reject tariff filings because of technical inade-. 
quacies; or for other reasons dictated by the requirements of the work. 
These commnications are generally written over the signature of the Section 
Chief, Division Chief, Associate Bureau Director, or Bureau Director, acconting 
to the nature of the matter, 

In the area of international civil air relations the airlines individually, 
and collectively through their associations, are regularly requested to com- 
ment on appropriate problems. This is accomplished througly staff conferences, : 
by letters and by personal and telephonic interview. nde 

Other formal contact exists with carrier personnel through staff repre- 
sentation on Governmental committees where there is representation also by | 
carriers or carrier associations. These include, principally, components 
of the Air Coordinating Committee and the Industry Advisory Committee on 

Informal contacts and channels of communication exist between the staff 
and/or their supervisors, on the one hand, and air carrier counsel, officials 
and staff on the other, in hearing and nonhearing matters. These contacts 
usually are for the purpose of obtaining information needed by the Govern- 
ment in pending matters, to clarify exhibit material, to exchange views as 
to procedural dates, or for other purposes for which formal communication 
is not required in the handling of the particular item. 

In connection with all of the above, it should be noted that the Board's 

"regulations specifically provide that *in cases to be determined after notice 
and hearing and upon a record. . . it is improper that there be any private 
communication on the merits of the case to a member of the Board or its 


staff or to the examiner in the case by any person, either in private or 
~ ypublic life, unless provided for by law." 


Bureau of Hearing Examiners: 

Contact with those regulated is limited to the formal commmnications 
of the hearing process, plus communications on related matters similar to 
the communications which may occur between a judge and counsel for litigants. 
Office of Administration: 

All carriers receiving subsidy submit monthly billings to the Carrier 
Payments Section, Office of Secretary and Comptroller. The processing of 
such billings frequently involves correspondence and conferences between 
staff members of the Board and the carrier or carriers involved, 

Office of Carrier Accounts and Statistics: 

Formal channels of communication with the industry are effected through 
the issuance of accounting regulation, interpretations and waivers under | 
delegated authority and the transmittal by mail to each Chief Accounting 
Officer of the individual carriers of copies of regulations, interpretations 
or waivers. 

Informal communications are effected through telephone, letter, or per- 
sonal visits in connection with the field or desk audit activities and in re- 
solving particular accounting and/or reporting controversies. Informal oral 
and written communications with the industry are also effected through the 
Air Transport Association or the Independent Airlines Association, as appli- 
cable, in arranging for industry-wide contribution in resolving accounting 
and statistical problems. 


Office of Compliance: 


The Office of Compliance has frequent occasion to contact those regu- 
lated. Such contacts are made by telephone, telegraph, letter and in person. 
Such contacts most frequently occur in the course of investigation or in 
the course of enforcement proceedings or litigation. Compliance attorneys 
must frequently consult with counsel for the regulated in drafting stipula- 
tions, in Board and Court proceedings, in issuing letters of reprimand, 
arriving at compromises, etc, 
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Office of the General Counsel: 

The General Counsel is the chief legal officer of the Board. It is the 
practice of his office to supply legal information to outside interested 
persons to the extent that this can be done consistently with other duties 
and within the proprieties applicable to rendering such information. These 
persons include not only airline representatives but airline passengers, 
shippers, government officials, legislators, acd members of the public who 
may be affected in one way or another by the Act or the actions of the Board. 
Most of the inquiries are oral rather than written, and come from airline 
lawyers. The range of the inquiries is as wide as the field of regulation 
and their quality varies from the routine and simple to the very unusual 
and complex. The Office makes every attempt to be heipful within the bounds 
of the quasi-judicial and legislative proprieties of the Board's work and 
available staff. In rendering advice, no distinction is made between certi- 
ficated and non-certificated airlines, or on any other basis of operating 
authority, or service or personalities. Every effort is made to avoid in- 
volvement in economic policy, the advice being limited to matters of law. 
Office of Information: 

As part of its duty the Office informs industry representatives, orally 


and in writing, of actions and policies of the Board. 


(72) DO SUCH CHANNELS REACH ALL SEGHENTS OF THE INDUSTRY? 


Yes, formal and informal ccmmunicetions channels are open to all 
segments of tne industr7. 


(73) ARE THE CHANNELS AVAILABLE, FOR EXAMPLE, TO REPRESENTATIVES OF 
NON-SCHEDULED AIRLINES EQUIVALENT TO THOSE OF THE CERTIFICATED INDUSTRY? 


Yes. 


‘ 
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(74) WHAT INDUSTRY REPRESENTATIVES ARE IN FAIRLY CONSTANT LIAISON 
WITH THE AGENCY? WHAT ARE THEIR FUNCTIONS? 

Attorneys, of course, represert their clients in all legal matters 
before or involving the Board. Industry tariff experts, treasurers, 
controllers, economists and other officers ami employees communicate 
with the agency at all levels. 

All liaison or contacts between industry and the agency on quasi- 
judicial matters, of course, are accomplished through formal channels 
consistent with the Board's official code of ethical conduct, as well 
as with statutory, procedural requisites. Other communications on 
quasi-legislative and administrative matters do not require the same 
formality. 


(75) IN WHAT INSTANCES DOES THE LAW PROVIDE FOR AGENCY RATIFICATION 


OF INDUSTRY REGULATORY ACTION? 


Technically speaking, the law neither provides for "regulatory 


action” by the industry nor for “agency ratification" thereof. Section 412 


of the Act contemplates that a great variety of cooperative agreements 
affecting air transportation will be entered into between carriers, but 
provides that all such agreements must te submitted to the Board for 


approval or disapproval to guard against their being in contravention of 


the Act or the public interest. In a non-technical and rather loose 


sense, it might be said that such agreements atiempt to "regulate" and 


subsequent Board approval constitutes a "ratification.” 


, : 
i 
4 
4 
q 
g 
at 
‘ 
4 
i 
| 


(76) 10 WHAT EXTENT, IF ANY, IS AGENCY POLICY, IN PRACTICE, MADE BY 
THE REGULATED INDUSTRY, WITH THE AGENCY PROVIDING DE FACTO RATIFICATION? 
In a strict sense, the answer is "to no extent.” There is, however, 
a broader aspect to this problem which, in the economic area of the Board's 
regulatory powers, stems from the underlyingphilosophy of public utitlity 
regulation that a regulatory agency is not the manager of a utility. Once 


the basic operating authority is granted, it is an airline's privilege and 


- 


respomsibility in the first instance to run the show within tne legal boun- 
daries set out in the legislation governing it. The regulatory agency's 


essential responsibility is to provide the climate for healthy growth and 


service called for by the legislation and to correct any abuses that might 
develop. Section 412 of the Civil Aeronautics Act of 1938 is a good example 
of this. So is section 408 dealing with various agreements relating to 
acquisition of control by one airline of another, which require approval by 
the Board. The Act does not impose any duty to enter 
ments. The initiative is with the airlines, with the Board's exercising a 
veto power in the public interest. 

An even better example of this general philosophy is section 404 of the 
Act which places the responsibility upon airlines to establish lawful passen- 
ger and property rates and furnish adequate service. The Board does not 
establish such rates and service practices in the first instance, but is 
given the authority in section 1002 to correct rates and service —e 
which do not. conform. to.the standards of the Act. In like manner, the 
responsibility for honest, efficient and economical operations is upon an 
airline, The Board does not manage the airline, nor does it tell its manager. 


how to manage. But if the airline should be mismanaged and incur losses” 
thereby, for example, the Board wiil refuse to consider such losses in 
fixing commercial rates or awarding -subsicy under section—406, 


79 
(77) ARE ANY INSTANCES AVAILABLE TO SHOW PRESSURES, DIRECT OR INDIRECT, 
BY THE REGULATED INDUSTRY, OR PART OF IT, UPON THE AGENCY IN -- 
(a) FORMULATION OF RULES AND REGULATIONS? 
(b) FORMULATION OF AGENCY POLICIES? 
(c) DECISION OF SPECIFIC CASES? 
(ad) CONDUCT OF INVESTIGATIONS? ; 

There have been occasions when the Board was made aware of attempts on the 
pert of various members of the regulated industry to bring pressure to bear 
upon the Board in an effort to obtain, by means other than the facts of a 
formal record, favorable action in pending proceedings. The instances involved 
small as well as large carriers, and scheduled as well as non-scheduled carriers, 
Competition for routes sometimes becomes frenzied and it is in this type of 
proceeding whers the greatest abuse of the Board's processes have been 
encountered in the past. The methods of the carriers involved were indirect, 
in that they would ask stockholders, employees, local and federal government 
officials and influential businessmen to urge the Board to decide the pending 
case in favor of the carrier involved, and many such communications have been 
addressed to the Board outside of the formal record. 

An example of indirect pressure can be found in connection with the Board's 
current General Passenger Fare Investigation, This proceeding has not been 
the subject of wide news coverage but at the same time it has been the subject 
of a considerable editorial comment. Particularly during the winter of 1957-58, 
editorials appeared in a lerge segment of the daily press containing a 
similarity of statistical references, urging the Board to provide finfincial 
relief to the air transport industry throvgh higher passenger fares. While the 
Board made no official judgment as to the source of this editorial campaign, 
it did make clear that it would not be influenced by or accept the validity of 
the published material, On March 20, 1958, the Board stated publicly: 

"We have, of course, regretted the statements in the press and in trade 
publications which to us seemed to give an inaccurate and incomplete picture of 
the general passenger fare investigation and of the Board's attitude toward 
passenger fare increases. However, we believe as a basic principle of democracy 
that the right of the press to comment freely on all public affairs is one of 
the surest and strongest forces for good government." 


} 
| 
{] 
q 
q 
} 
q 
| 
= 
j 
> 
ig 
+ 
‘ 
i 
‘ 


It will be recognized that it is not alweys easy to discover a deliberate 
attempt to so influence, and it must also be considered that where quasi- 
legislative matters are involved the area of permissible "fair comment" is 
perhaps broader than in purely quasi-judicial matters, Nevertheless, in 
several instances where there eppeared little doubt of the impropriety of a 
carrier's action, the Board sent a reprimand and warned that more drastic 
action would follow in case of repetition. The Board has also appealed to 
the air carrier associations to aid in curbing such abuses in the future, 

In connection with this question, we call attention to the following 
provisions of the Board's Rules of Practice: 


"300.2 Hearing Cases - Improper Influence, It is essential 
in cases to be determined after notice and hearing and upon 
a record that the Boerd's judicial character be recognized 
and protected. 

* 
"(c) It is improper that there be any effort by any person 
interested in the case to sway the judgment of the Board by 
attempting to bring pressure or influence to bear upon the 
members of the Board or its staff, or that such person or 
any member of the Board's staff, directly or indirectly, 
give statements to the press or radio, by paid advertisements 
or otherwise, designed to influence the Board's judgment in 
the case." 


(78) WHAT INSTANCES, IF ANY, ARE THERE OF EX PARTE ACCESS TO BOARD 
MEMBERS IN PENDING CASES BY THOSE IN THE REGULATED INDUSTRY? 


None, 


(79) EVALUATE THE SUCCESS OF THE AGENCY IN MAINTAINING ITS INDEPENDENCE 


FROM THE REGULATED INDUSTRY. 


Any expression of opinion of the Board or its staff as to its success 
in this respect must necessarily appear to be of a self-serving nature. 
Accordingly, it is believed that the best record of its success is to be 
found in the Board's reported actions. 

Many of the Board's individual actions furnish no conclusive evidence 
as to the Board's independence from the regulated industry since the action 
may be against the interests of one carrier and in favor of another. For 
example, a decision for or against a certificated carrier in a route pro- 
ceeding most frecuently has the opposite effect upon another carrier. In 
several cases, however, the nature of the matter is such that the action 
taken is more clear-cut on the issue of independence. Thus, in the freight 
forwarder case, the all-cargo case, and the irregular carrier case, many 
of the certificated carriers opposed the operating authorities which were 
‘proposed. The Board, however, tcok action in opposition to the certifi- 
cated carriers in these cases. In the recent report of the Anti-Trust 
Subcommittee of the House Committee on the Judiciary, the Subcommittee 
stated the following at Page 271 of its revort: 

"Although the comuittee questions the necessity for and desirability 

of the close relationship ATA (Air Transport Association) and its 

officers have had with the Board in many instances, it is clear that 

regulation of commercial aviation has not been dictated by the certifi-« 
cated industry. Despite intens‘ve campaigns to influence the Board's 
judgment and to prevent the entry of new competition, in all major 
cases the Board ultimately has ruled against ATA and the established 
industry, This is particularly true in the Board’s decisions relative 


to operating authority for freight forwarders, the all-cargo carriers, . 
and the supplemental carriers.” 
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In the mail rate field, the Board tehointiy has occasion, in estab- 
lishing rates, to take positions known to be contrary to views of many 
carriers. In the commercial rate field examples are also to be found of 
Board actions which ran contrary to the views of large segments of the in- 
dustry. This is true in both domestic and international service. Mention 
might be made also of the Board's recent action, over the general opposition 
of the certificated carriers, in proceeding to the adoption of regulations 
governing on-time performance of aircraft. 

In the field of air safety regulation the Board séreqveatly has pro- 
mulgeted rules which are opposed by the industry, or some segments thereof, 
because of iacreased expense or limitation on operations. More recent in- 
stances are the requirement for flight recorders, the reguiations for 
turbine-powered transport category aircraft, end the establishment of high 
density zones in which certain speed limitations and communications require- 
ments apply. 

The recently revised Uniform System of Accounts also serves as an ex- 
ample of the independence maintained from the regulated industry. In that 
case, when it became apparent that a revised manual could not be cffectively 
initiated through a joint industry-Board staff committee, a revised manual 
was developed independently by the Board's staff after which it was sub- 


mitted to the industry group for advisory comment. 


The current contest in the courts by the industry of the Board's account- 
ing regulation regarding prescription of depreciation, accounting for spare 
parts, and accounting for overhaul reserves is further evidence of the fact 
that the Board's accounting regulations are promulgated in terms of the 
principles involved rather than in conformance with the desires of the in- 
dustry being regulated, For other litigation which evidences the same fact 
in many fields of Board regulation, see the answers to Questions 96 and 109. 


(80) DOES THE BOARD FEEL THAT IT HAS ADMINISTERED ITS ENABLING LEGIS~- 
LATION IMPARTIALLY AS AMONG THE VARIOUS SEGMENTS OF THE INDUSTRY? 


Yes. 


(80-A) PLEASE INDICATE ALL REPORTS FILED WITH THE BOARD BY COMPANIES 
SUBJECT TO ITS JURISDICTION, SPECIFYING: 
(a) DESIGNATION BY FORM CR SCHEDULE NUMBER (LETTER); 
(b) NATURE OF PATERIALS INCLUDED; 
(c) FREQUENCY OF FILING 


Form or schedule lo. Nature of materials included Frequency of fi 


Part 245 -Cab No. 2786 Report of officers and direc- Annual 
tors of air carriers showing 
positions held and certain 
stockholdings. 


1 
Part 246-No form used Report by affiliates of air Annual 
carriers of stockholdings in 
airlines and certain other 
types of companies. 


CAB Form 321-6(b) Report of cargo flights autho- As operated 
rized pursuant to Section 6(b) 
Air Commerce Act, showing when, 
where, and for whom flights were 
operated; type 2 amount of cargo; 
and aircreft used, 


No CAB form (Pro rata Nanifests of group and carrier As operated 
charters) showing persons transported. 
Financial report of charter 


grovp showing expenses pro 
‘rated among participants, 


_CAB Form 217 Report of revenue operations Annually — 
(U.S.-Canada trans- pursuant to 402 permit for trans- 

border operations by border operations with small 

Canadian carriers) aircraft. Shows identification, 


type and weight of aircraft; © 
date, origin & destination of 
flights operated; and type of 
traffic carried, 


1/ A person who directly or indirectly controls an air carrier, 


62253 O- 60-7 


| 
| 
| 
ay 
i K 
‘ 
(a) b 
c 
= 
4 
rts 
: 
L 
: 


- 8 - 


_Form number and title Nature of materials incluced of filing. 


CAB Form 370--Supplemental Air Trip origin, trip destination, and Quarterly 
Carrier Origination-Destination routing for each individually-ticketed 

Traffic Report (Individually- passenger purchasing transportation on 

ticketed Passenger operations). Supplemental Air Carriers. 


CAB Form 2787--Crigination- Trip origin, trip destination, Semi-~_ 
Destination Airline Traffic routing, class of travel (domestic Annually 
Survey of Revenue Passengers, or international) and fare basis 

(for domestic only, either first 

class, coach, or a combination of 

coach and first class) for pessen- 

gers traveling via certificated U.S. 

carriers during the domestic periods 

of March 1-14 and September 17-30, 

or during the months of March and 
» September internationally. 


CAB Form 2788--Station-to- Number, of flights, available capa- Semi- 


Station Airline Traffic city, and traffic carried over each Annually 
Survey of Revenue Traffic, segment of U.S. flag-carrier inter- 
By Classes, national and overseas routes during 


the months of March and September. . 


ture tion Frequency 
(Certificated 
Carriors) 
A Certification Quarterly 
B.1 Balance Sheet Quarterly 
B-2 Notes to Balance Sheet Quarterly 
B-3 Paid-In Capital, Appropriations of Retained Earnings Quarterly 
B-4 Reserve for Uncollectible Accounts and-Reserve for 
--Obsolescence - Expendable Parts, Accounts with Asso- 
ciated Companies and Separately operapet Divisions Quarterly. 
B-5 Property and Equipment | Quarterly. 
B-6 Distribution of Noneurrent.tssets by Operating intity Semi-. 
Anmally 
B-7 Airframes and Aircraft Engines Acquired Quarterly 
B-8 und Zquipment Retired Quarterly 


B-9 Accrued-Maintenance Quarterly 


| 
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Nature of Information 
ER Part 241 


(Certificated 
Carriers) 


B-10 Developmental and Preoperating Costs Quarterly 


B-41 Investitents Held by, or for the Account of, Respondent Annually 


B-42 “Aceounts 1410 Short~Term Prepayments, 1550 Special Funds- 
Other, 1820 Long-Term Prepayments 1880 Other Intangibles, 
1890 Other Deferred Charges, 2390 Other Deferred Credits Annually 


B43. Inventory of Airframes and Aircraft Engines Annually 

Bay - Transactions with Associated Companies Anmally 
- Interim Balance Sheet Monthly 1/ 

Poll Income Statement-Group I Air Carriers Quarterly 


P-1,.2 Income Statement-Group II and Group IIT Air Carriers Quarterly 
P~2 Notes to Income Statement Quarterly 


P-3 Transport Revenues; 
Depreciation and Amortization; 
Nonoperating Income and Expense-Net; 
Income Taxes Quarterly 


P-4 Incidental Revenues - Net; 
Expla ation of Special Items; 
Explanation of Deferred Federal Income Tax Admustments, 


Dividends Declared and Retained Earnings Quarterly 
P-5.1 Aircraft Operating Expenses-Group I Air ‘Carriers ~ Quarterly 
Aircraft Operating Expenses-Group II and Group 

Air Carriers Quarterly 
P.6 Maintenance, Passenger Service, and General Services 

and Administration Expense Functions-All Air Carrier ; 

Groups , Quarterly 

Aireraft and Traffic Servicing, Promotion and Sales, 

é and General and Administrative Expense Functions-Group 

II and Group III Air Carriers Quarterly 
P.£8 x: Aircraft and Traffic Servicing, and Promotion and Sales 

Expense Subfunctions-Group III Air Carriers Quarterly 
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ER Part 242 
(Supplemental 


Carriers) 
A. 
A-1 
C-1 


Distribution of Ground Servicing Expenses by Geo- 
graphic Location-Group I Air Carriers 


Dist#ibution of Ground Servicing Expenses by Geo- 
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Nature of Information 


Filing 


Quarterly 


graphic Location-Group II and Group Air Carriers Quarterly 


Payroll 


Taxes 


Interim Income Statement 


Monthly Statement of Summarized Traffic and Capacity 


Statistics 


Monthly Statement of Scheduled Services 


Traffic and Capacity Statistics 


Quarterly 


Anmally 
“Monthy 


Monthly 


Monthly 


Quarterly Statement of Aircraft Operating Statistics Quarterly 
On-Line Airport Activity Data 


Persons Holding More than 5 per centum of Respon= 


dent*s Capital Stock or Capital 


Compensation and Expenses of all General Officers. 
and Directors & of the Management Personnel Receiving 


Quarterly 


Annually 


$10,000 or more per annum for personal services Annually 


tion and Expenses of Persons and Firms 
(Other than Directors, Officers and Employees) 
Receiving $5,000 or more during the calendar year 


Corporate and Securities Data 


Balance Sheet 


Statement of Aircraft Owned and Leased 


Statement of Profit and Loss 
Flight and Traffic Statistics 


Defense Contract Operations 


41/ Except for third month of each calendar quarter. 


| Frequency 
ER Part 241 
(Certificated 
Carriers) 
T-1 
T-3 
T-4 
| 
Annually 
Annually 
Quarterly 
Quarterly 


Nature of Information Frequency 
ER Part 242 
(Supplemental 
Carriers) 
C-2 Pairs of stations between which revenue flights ei) 
were operated Quarterly 
D General Officers and Directors and List of cae 
Stockholders Annually 
E Corporate and Securities Data and Investments in 
Other Companies Annually 
F List of Flights, Load & Points Served Monthly 
CAB 41-F Report of Deferred Air freight Tonnage Enplaned 
# (P,.2) Report of Airfreight Tons Received Summarized by 
Day of Week Monthly 
Title or Nature of Reports Nature of Material Included Frequency 
ER Part 244 | 
Statistical Reports - Air Balance sheet and profit and 
Freight Forwarders (Pursuant to . loss, prepared in accordance 4 
Part 244 of the Economic Regula-- with accepted practices; and 
tions) . Limited specified operational | 
statistics Quarterly : 
ER Part 248 
Reports of Independent True and complete copy of 
Public Accountants audit report; reconciliation 
statement between audit report 
and Form 41 Annually 


Participants in informal mail rate conferences are required to file 
reports of SoeLianoe with the rules governing such qunteedain, In addition, 
In the safety field, the Civil Air Regulations do not require companies | | 
subject to ‘the regulations to file reports on a regular or routine basis | 


with the Board. However, there ere certain special reports as follows: 
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1. Part 62 requires the filing of notification and reports of acci- 

2. Part 190 requires operators of certain foreign civil aircraft within 
the United States to file réports subsequent to flights operated pursuant to 
permits issued under Part 190. 

3. Special Civil Air Regulation SR-H11A requests air carriers who 
avail themselves of the privileges contained in S2-W11A with respect to 
increased zero fuel and landing weights to keep, for a period of at least 
one year and make available upon request to the Civil Aeronautics Board, 
inspection records and records of flights conducted in accordance with 

4, Special Civil Air Regulation SR-W16 solicits voluntary pilot reports 
to the Board of near mid-air (*near-miss”) collisions. _ “" 

In addition, Parts 40, 41 and 42 require the sutmission of certain 
reports with the Administrator of Cavan Aeronautics; ot as ‘those required 
after the exercise of. energency authority or deviation fron route ty a 
pilot, and mechanical interruption summary reports. 


I. Protection of consumers: 

(81) WHAT MEANS DOES THE AGENCY USE 10 INFORM ITSELF OF THE VIEWS OF 
THE CONSUMERS? 

Section 302.14 of the Board's Rules of Practice, entitled Participation 
in hearings by persons not parties, provides that inclading 
“any state, political division thereof, state aviation comuission, or other 
public body, nay appear at any hearing, other than in an enforcement pro- 
ceeding, and present any evidence which is relevant to the issues. With 
the consent of the Examiner or the Board, if the hearing is held by the 


Board, such person may also cross-examine witnesses directly, Such persons 


may also present to both the Examiner and the Board a written statement on the 
issues involved in the proceeding. Such statement shall conform to the 
requirements of these rules as to form, content, service, and time of filing 

of briefs to the Examiner and the Board, In addition, a representative of any 
department, agency or branch of the Federal Government or of any state govern- 
ment (including a state aviation commission) may appear and present oral 

argument in any proceeding in which argument has been assigned." 

Section 302,15 provides that "Any person whose intervention will be 
conducive. to the ends of justice and will not unduly impede the conduct»of 
the Board's business may be permitted to intervene in any proceeding.” 

The Board believes that it is the function of a quasi-judicial agency to 
represent the consumer, or public. It has also consistently respected the 
right of elected public officials, from city councils up to and including the 
Congress, to speak for the public in Board proceedings, — 

To assist consumers in procemting, weiz views, the Board holds field 
hearings in many route cases, 

By Statute, the Postmaster General is made a party to all mail rate 
proceedings, In many commercial rate matters the Board has permitted the 
General Services Administration to intervene, as in the current General Pas- 
senger Fare Investigation, to represent the largest airline consumer—the 
Federal Government. The Department of Labor has been represented in Board 
proceedings, particularly those relating to the reasonableness and public 
interest aspects of carriers' conditions of carriage. 

In IATA matters, the Board invites the public's views by an order indi- 
cating the Board's tentative views on the resolutions involved. 

The staff often informally calls the attention of such groups as the... 
National Association of Claimants Compensation Attorneys (N#GCs) and the Nationa’ | 
Industrial Traffic League (NITL) to the existence of matters before the Board 
in which it believes these organizations may have an interest. 

In exemption proceedings, where a hearing is not normally held, the 
Board's Rules of Practice make provision for any party in interest to file an 
answer in support of or in er to the a of the requested 
exemption. 
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In certain matters of broad public interest which are not handled by — 
hearing, the Board gives wide publicity to the matter and specifically 
seeks out consumer views. For example, in 1957, the certificated carriers 
presented to the Board for approval an agreement involving passenger recon- 
firmation procedures and the assessment of penalties designed to control 
the no-show problem, The Board gave wide publicity to this proposal and 
sought comments from airline passengers before taking action on the agree- 
ment. A further recent example involves the Transatlantic Charter Policy. 
In connection with its review of 1957 transatlantic charter services for 
purposes of considering whether revieions in such Policy were appropriate 
for 1958, the Board sought comments from all groups which had conducted 
transatlantic charters during the 1957 sumer season. ! 

The Board's Rules of Practice also make provision for the filing of 
formal and informal complaints by any person with respect to anything done 
or omitted to be done by any person in contravention of the Act or require. 
nents established pursuant thereto. In addition, of course, the Board and 
its staff receive the views of the users of air transportation by corres- 
pondence or personal contact, whether or not a complaint is involved. 

Such correspondence receives individual attention and acknowledgement by 
the Board or its staff, The Board itself has met personally with civic 
delegations to receive their views respecting certain matters. Staff 
representatives have also made field investigations during which civic 
representatives were contacted for their views. 

The Board's records made available to the public - dockets, applications, 
tariff filings, financial reports, etc., may be inspected by mmvsvestet 
persons. Some of them are published in reports, news releases, notices, 
etc. Board decisions and orders are public record and given a certain 


circulation and publication. All of this tends to insure that the consumer 
has a chance to be informed and make his views known to the Board. 


- « 

Many views of the consumers are expressed through the medium of informal 
service complaints lodged with the Board. In addition, the Investigation 
Division of the Office of Compliance has the opportunity to obtain con- 
sumer views during the course of conducting investigations. On such 
occasions, representatives of all segments of the public are interviewed 
and they have an opportunity and often do express themselves concerning 
the air transport industry. 

Frequent meetings with interested parties, correspondence with the 
public at large, and extensive use of a draft release of a proposal which 
is circulated to the public for comment, are the methods from which infor- 
mation is obtained of consumer views of safety matters. 

Any substantive accounting and reporting requirements of the Board are 
promulgated as economic regulations initiated as Notice of Proposed Rules 
and published in the Federal Register. Such notifications nomally--provide 
a period of 30 days for the submission of comment by any interested party. 


~ Although formal proceedings as such are not ordinarily employed in account- 


ing and reporting regulations, oral argument before the Board is sometimes 
provided for the presentation by interested parties of facts material to 
the resolution of particular issues. Notices of such oral arguments are 


published in the Federal Register. 


(62) WHAT NEANS ARE THERE TO ENSURE PROTSCTION OF THE CONSUMER INTEREST 
IN PROCEEDINGS BEFORE THE AGENCY? 

_ ‘The procedures outlined in the ansver to Question (81) comprise means 
for ensuring such protection. It should ‘is be pointed out that, in 
addition to the formal and informal notice provided to the public of 
matters of consumer interest, Bureau ‘Counsel is a party in formal proceed- 
ings. In such tcc: Bureau Counsel is charged with the responsibility | 
of representing the public interest. 
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In addition, the Field audit protects the public interest against the 
use of unreliable, incomplete, or misleading information reported to the 
Board, or otherwise presented to the Board in formal or informal proceed- 
ings, by examinations of the books and records in the carriers' offices 
and by desk audit of the carriers* Form 41 reports submitted to the Board. 

financial, traffic, and other statistics on airline operations, a factual 
basis is provided which the consumer or his representatives can use in 
proceedings before the Board. Information, Banton tothe 
bility and use of the data is frequently given to members of the general 
public, Regular monthly and quarterly summary reports of air carrier 
financial and other statistics are presented to the Board and its staff 
to provide information on the status of, and developments in, the industry 
independently of any particular proceeding. 

Notices of proposed rule making are sent to all known interested 
persons and are published in the Federal Register. 

In compliance proceedings, the Board does not rely exclusively upon 
the evidence presented ty the consumer in any complaints in which there 
appears to be violations adversely affecting the public interest. Prior 
to the filing of any formal complaint or the actual commencement of pro- 
ceedings, investigators develop full and complete evidence by conducting 
field investigations relevant to the consumer's interest. Such evidence 


serves to prove the violations involved and successful prosecution in the - 
compliance proceedings is considered to be a protection of the consumer 
interest. 


A good example of this is the recent Trans Continental Airlines case 
where the consumer's interest had been adversely affected by the ticket 
agency misrepresenting 99. Investigators developed 


- 93 - 
further evidence to prove this unfair and deceptivepractice, By such action, 
the case against Trans Continental Airlines was-successfully prosecuted and 
a cease and desist order was obtained prohibiting the company from engaging 
in further ‘violations which were contrary. to the public's interest... 

Other examples are the so-called overbooking proceedings. As a result. 
of complaints from persons who had been denied passage on flights for 
which they held confirmed reservations, an informal investigation.was~ 
made into the reservations procedures of a number of carriers and it was 
found that some carriers had been deliberately overbooking flights to 
offset an anticipated number of "no-shows". On the basis of such investi- 
gation, formal proceedings against Eastern and National were instituted 
charging that on numerous occasions they had confirmed reservations and 
sold tickets for flights after all available passenger space thereon had 
been committed. 


(83) DOES THE AGENCY ASSUME THE BURDEN OF PRESENTING THE CONSUMER 
CASE IN ACTUAL-PROCEEDINGS, OR DOES IT RELY SOLELY UPON THE EVIDENCE AND 
ARGUMENTS PRESENTED BY THE PARTIES OF RECORD? EXPLAIN FULLY. 
In route and related cases the Civil Aeronautics Board, through its 
Bureau of Air Operations, normally assigns at least two individuals, one 
atteradd end one air transport examiner, to represent the public interest 
(including the consumer interest) in the trial of the proceeding. The 
role of Bureau Counsel (the name given to Bureau of Air Operations per- 
_ sonnel participating in the proceeding) is that of a party to the’ proceed 
ing with full privileges on introduction of evidence, cross—examination 
of witnesses, filing of briefs and oral argument. In the initiation of 
a proceeding, Bureau Counsel will frame proposed issues and requests for 
evidence to be submitted by the parties. At or following the prehearing 
conference Bureau Counsel will take a position on the scope of the proceeding. 
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He will prepare exhibits, both direct and rebuttal, in which are set forth 
independent analyses of such factors as the need for the service, estimates 
of revenues, estimates of operating expenses, effects on other carriers 
and related matters. Following the hearing, in which Bureau Counsel fully 
partigigaiten; briefs are filed with the Examiner and exceptions, if any, 
are taken to the Examiner's initial or recommended decision. Briefs are 
filed with the Board and participation is had in the oral argument. Follow- 
ing the oral argument, the participation of Bureau Counsel ceases. 

It should be emphasized that. in some route cases the participation of 
Bureau Counsel is limited by the availability of personnel. This has been 
particularly true in recent years as the volume of route work has increased. 
Where participation must be limited, Bureau Counsel attempts to cover at 
least the more important issues of public interest. It should also be 
noted that in some cases Bureau Counsel does not participate beyond the 
prehearing conference stage. These cases are those (1) where participation 
seems unnecessary to the development of a full record; (2) where the case 
is not of major significance in the overall route program, has no serious 
subsidy implications, and does not have a substantial effect on the rate 
structure; (3) where the Hearing Examiner, without jeopardizing his impar- 
tial role, can conveniently and adequately perform the function of assuring 
adequacy of the record normally performed by Bureau Counsel. 


In rate cases the staff's participation, through Bureau Counsel, will 
range from cases in which he is the only party presenting an adversary — 
position on behalf of the public interest in opposition to the carriers’ 
position, to cases primarily involving intra-industry questions in which 
he is one among several parties forming a spectrum of positions. The 
General Fare Case, Docket No. 8008, is illustrative of matters in which 
Bureau Counsel is basically the sole adversary party. This is also true, 


generally, in subsidy mail rate cases, except those in which the Post Office 
Department may participate actively. In the former type of proceeding, Bureau 
Counsel will develop extensive evidence and participate fully at all stages 
of the proceeding so as to ensure a complete record for dantetnes In the 
latter type of proceeding, Bureau Counsel's participation may be limited to 
the presentation of evidence not forwarded by the other parties. In every 
case, however, the public interest plays a part in Bureau Counsel's position. 

In other economic regulatory proceedings in which the Bureau of Air 
Operations steht bination, e.g., merger and acquisition of control cases, ap- 
plications of noncertificated carriers for operating authority, interlocking 
relationship and section 412 agreements cases, the role of Bureau Counsel is 
similar to that shown for rate cases above. Thus, in cases such as the ATC 
Agency Resolution Investigation, Docket No. 8300, et al., the Hughes -TWA- ; 
Atlas-Northeast Airlines, Possible Common Control Case, Docket No. 8235, ont 
the LACSA Control Case, Docket No. 6594, Bureau Counsel is, as a practical 
matter, the sole effective adversary party." , 

In compliance cases, the Board does not rely solely upon sg aahdenee. 
and arguments presented by parties of record but instead on its own cae: 
tiative develops evidence through field investigations, correspondence, 
etc., which it considers necessary in developing evidence required to suc- 


cessfully prosecute cases involving the public interest. 


(84) WHO DETERMINES THE "PUBLIC INTEREST" POINT OF VIEW TO BE TAKEN 
BY BUREAU COUNSEL WHERE SUCH PARTICIPATION IS HAD?’ | 

an view taken by Bureau Counsel is initially 
suggested as a joint effort by the analytical and legal staffs in the 
various divisions of the Bureau of Air Operations, then determined by the 


chief of the division concerned, and finally cleared with and approved by 

the Director of the Bureau. The Board does not direct the Bureau Counsel's 
position, although infrequently it may suggest issues for the Bureau Counsel. , 
to explore. 
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(85) IN THE EVENT OF AN ADVERSE JUDGMENT OF THE BOARD, IS BUREAU COUNSEL 
No. 
' (86) EVALUATE THE IMPACT OF SUBSIDY CONSIDERATIONS UPON SUCH PUBLIC 
INTEREST FACTORS AS RATES, SCHEDULING, SERVICE, ENTRANCE OF NEW 
COMPETITORS INTO TEE INDUSTRY, ETC. | 

Under Section 406(b) of the Act, subsidy is payable--under conditions 
of honest, economical and efficient management--to air carriers holding 
a certificate authorizing carriage of mail. With the development of the 
industry since 1938, the classes of gubeidised carriers today, embrace 
principally (1) local service carriers, (2) helicopter conttone and 
(3) carriers serving within and to and from Alaska, 

Subsidy obviously is an important Speer try as respects new service 
authorizations involving subsidized carriers. The possibility of reversion — 
to a subsidy status may also be a factor in considering route grants 
involving non-subsidized carriers. In any case, however, cost to Lr 


Government in the form of subsidy must be weighed by the Board slong 


with other aspects of the public interest and public ccmmmbenee and 
necessity as defined in the Civil Aeronautics Act. : : 
Subsidy also affects the scheduling of of volume 
of service for subsidized carriers are determined by both the Board and 
the carriers with regard to the amount of subsidy which each added ‘schedule 
may entail, Carriers are encouraged to schedule the greater number of 
frequencies over the routes which are relatively profitable and to main- 
tain fewer schedules between substantial loss points until the traffic 


potential has been better developed, vd 3 


Subsidy considerations have an effect upon commercial rates. For 
example, the Board has permitted maximum experimentation by the heavily 5) 
subsidized carriers to seek achievement of an optimum fare level which will 


tend to minimize subsidy. 


Subsidy considerations have an important boaring upon entrance of. 
new competitors into the air transport industry. A major objective of 
the Board's program has always been to place the airline industry on a 
self-supporting basis, free from dependence vpon Goverment subsidy. The 
fact that subsidy situations have existed, however, has not precluded 
certification of competitive services by the’ Board. Other requirements 
of the public convenience and necessity must be and have been given 
eppropriate weight. 

More specifically, where it has appeared that proper development of 
air services could best be accomplished by entry of a new carrier, the 
Board has allowed such entry although subsidy was directly or potentially 
involved. In many cases the new carrier entry has been in fields which 
are primarliy, though not entirely, non-competitive. The principal example ~ 
of this comprises the 13 local service carriers. The Board's certification 
of helicopter carriers might also be mentioned in this connection. in 
other cases more direct competition has been involved by the new entry. 
Principal examples here are the all-cargo carriers where the original 
certifications were made despite the fact of competition with subsidized 
carriers; the certification of additional transatlantic service; the 
certification and ‘renewal of a second carrier operating within the 
Hawaiian archipelago; and the exemptions granted’ to the irregular carriers. 

In numerous cases involving competition, however, the Board has selected 
an existing carrier rather than a new entry. In explanation of this, it - 
might be noted that at the time the Civil Aeronautics Act was passed, 
certain carriers were entitled to “grandfather” certificates, and, under 
the mail pay provisions of the Act, the Government was committed to support 
these eperations as long as the management was honest, economic and efficient. 
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hany of the carriers which were granted the permanent "grandfather" certi- 
ficates were small and in many respects weaker than most of the local ser- 
vice carriers in operation today. Accordingly, the Board had every incen- 
tive to choose one of these carriers rather than a new applicant when more 
service was needed on a competitive and profitable route. This action of 
the Board has been in large part responsible for the reduction in the 
annual subsidy bill. 


J. Investigatory Power: 
(87) IS THE BOARD VESTED BY LAW WITH ADEQUATE INVESTIGATORY AUTHORITY? 


LIST STATUTES GIVING SUCH AUTHORITY AND SUMMARIZE THEIR PROVISIONS. 

The Board believes that its investigatory powers are adequate, with 
the possible exception of reaching various business affiliations of 
American carriers in foreign countries. In exercising its power under 
Section 415 of the Act to inquire into the management of air carriers, 
for example, the Board might find it valuable to delve into the books and 
records of foreign affiliates: who are not doing business in this country. 
Here, we get into legal and diplomatic questions of extra-territoriality 
where, insofar as direct action is concerned, additional legislation is 
of little or no value, Indirectly, however, the use of the peeve sub- 
poena powers against our carriers might substantially accomplish the 
desired purpose where it is within the legal power of such carriers to 


obtain the neceasary information and produce it here. (See, United States 


v. Watchmakers of Switzerland Information Center, 133 F. Supp. 40 (1955); 
United States v. Bryan, 339 U.S. 323 (1950); McGarry v. S.E.Ce, 147 F. 2a 389 


(1945) 
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The following is a list and summarization of the sections of the Civil — 
Aeronautics Act of 1938 which contemplate investigations, formal or informal, 
expressly or by implication. By and large, the Board is empowered to re 
investigate on its own initiative any matter concerning which it could act | 7 
upon complaint filed by an interested person. Such investigations are not | 
always of an accusatory nature, but frequently are instituted in aid.of . 
carrying out the Board's quasi-legislative responsibilities in other sec- | | 
tions of the Act. 

. General powers of “making investigations . . . in matters pertaining to 
aeronautics” and "to conduct investigations" as are necessary to carry out its 
powers under the Act, are conferred uponthe Board by Sections 204(a)(7) and | 
205(a). In addition, there are the specific investigatory powers listed g 
below. 

Section 401(h) authorizes the Board, upon its own initiative, to alter, ! i 
amend, modify, or suspend any certificate of public convenience and z ee 
necessity in whole or in part if the public convenience and necessity so ‘ 
require, or the Board may revoke such certificate or part thereof for 
the intentional violation or failure to comply with any provision of the 
Act or any order, rule or regulation issued thereunder, or for the viola- 
tion of any condition of the certificate. 

Section 406(a) (and section 2 of Reorganization Plan No. 10 of 1953 
(67 Stat. 644)) authorize the Board to institute mail rate proceedings 
and to prescribe both service and subsidy mail rates. 

Section 407 empowers the Board to require (a) the filing of financial 
and operating reports; (b) the filing of certain stock ownership reports; 
(c) the filing, by officers and directors of air carriers, of their stock “Ne 
holdings in other air carriers, or other aeronautical enterprises or x 
common carriers; and (e) gives the Board the right to inspect the accounts e 
and property of air carriers. ae 

Section 408(e) empowers the Board to investigate and determine if 
there are any violations of the provisions of subsection (a) of this 
section relating to consolidation, merger and acquisition of control--all 
such actions requiring prior approval of the Board. 
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Section 411 authorizes the Board to make investigations of alleged ~ 
practicés of unfair competition in air transportation by air carriers or 
ticket agents, and provides for the issuance of cease and desist orders. 

Section 4#12(a) requires the filing of agreements entered into between. 
an air carrier and any other air carrier, foreign air carrier or “other 
carrier affecting air transportation, and provides for Board approval 
or disapproval thereof. 

Section 415 permits the Board to inquire into air carrier management. 

Section 702(a) imposes a duty upon the Board to investigate accidents 
involving aircraft -_ to report the probable cause thereof, and to conduct . 
special investigations on matters pertaining to safety in air navigation. 

Section 1002(a) imposes a duty upon the Board to investigate any 
complaint alleging violation of the Act or amathabtant witpuhadees if 
the complaint is not satisfied and it shall appear that there is reasonable 
ground for the investigation; (b) empowers the Board ta proceed with any 
investigation instituted on its own motion as though it had been appealed 
to by complaint; (c) provides for issuing compliance orders where the 
Board finds a violation after notice and hearing; (d)-(i) are concerned 


with investigations of the lawfulness of passenger and property rates, 
divisions thereof, etc. 


= 10t 5° 
Section 1003 deals with joint passenger and property rates established ena 

by air carriers and other common carriers and the joint responsibility “~~ © Baye 

and power of the Board and the Interstate Commerce Commission to investi- | 

gate the lawfulness of such rates. 


Section 1004(a) gives the Board power to take evidence and (b) issue 
___Subpoenas, (c) order depositions and (i) compel testimony. | 
(88) WHICH BUREAUS OR OFFICES OF THE BOARD PARTICIPATE IN THE INVESTI- | x 
GATORY FUNCTION? WHO AUTHORIZES INVESTIGATION? : 
Informal investigations are the more numerous, of course, and are going 
on all the time. They are normally conducted by the particular office or 
division which the Board has constituted to hafdle the area in which the 
need for a particular investigation arises, ‘The Poard has made the neces- 
sary delegations of authority to its staff to enable it to accomplish 
this purpose. These informal investigations serve the purpose, among F ie 
other things, of informing the Board @s to certain situations the staff 
finds to exist so that it may take appropriate action. 
Formal investigations in non-accusatory cases are ordered only by the 
Board, usually upon recommendation of, and consultation with, the staff ‘ 
having responsibility for the particular area of regulation involved. | ; . 
This staff will thereafter participate in all phases of the proceeding we 
as a party, interested only in providing the Board with the best possible” % 
factual record upon which to decide the case and recommending a result 
which it.believes will best effectuate the ‘purposes of the Act. | . 
Formal investigations in accusatory cases are normally instituted by j 
the Office of Compliance (économic enforcement cases). Participation of | pee: 
the Board in the investigative or prosecuting stage of accusatory proceed- 
ings is limited to the following instances: (see also answer to Quéstion’” 
110 herein). 
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1. Decisions on whether or not to institute an investigation, on a 
complainant's motion to review the refusal of the Chief, Office of Com- 
pliance, to do so (sec. 1002(a) of the Act, 14 C.F.R. 302.206); 

2. Rulings on offers of settlement or adjusiment in enforcement 
cases upon request by the party proceeded against for reference thereof 
to the Board itself (14 C.F.R. 302.215); 

3- Rulings on motions to dismiss. 

These instances are not regarded as constituting impediments to sub- 
sequent fair adjudication since they amount to no more than preliminary 
determinations on whether or not a formal proceeding should be completed _ 
and a formal decision on a full record made. . 

The Board has an Opinion Writing Division located within the Office 
of the General Counsel. This Division is in no wise concerned with the 
prosecution of cases before hearing examiners or the Board,. Neither the 
General Counsel nor any other division of his office has any investigatory 
or prosecuting function. In cases in which no oral argument is had, the 
Opinion Writing Division recommends to the Board a disposition of the | 
appeal from or exceptions to the initia’ or recommended decision. In cases 
of any kind in which oral argunent is to be held the Division normally 
does not make any recommendation as to the disposition of the proceeding 
on the merits unless requested to do so,.but requests the instructions of | 
the Board and thereafter prepares a draft opinion pursuant to the Board's 
instructions, The Division may, “however, make recommendations as to ~ 


disposition of motions and petitions filed subsequent to the initial de- 
cision and seeking incidental relief. The Division also makes recom- 
mendations to the Foard as to disposition of petitions for reconsideration, 
rehearing, and reargument, 
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In cases not involving the Board's investigative or prosecuting 
functions within the meaning of section 5(c) of the Administrative Pro- 
cedure Act, the Board is advised by the Director of the Bureau of Air 
Operations or his representative upon its specific request. However, 
such advice is never received from staff members who participated as 
witnesses or counsel in the respective proceedings. When-a Board Member 
requests an analysis of statistical evidence in the record from a parti- 
cular viewpoint which he specifies, the Board’s economic staff will prepare 
such analysis. 

The investigatory activities of the Bureau of Safety are described in 
(89) DESCRIBE THE RELATION OF THE INVESTIGATORY FUNCTIONS PERFORM=D 
BY CAA WITH THOSE PERFORMED BY THE CAB. 

The Civil Aeronautics Act of 1938, as amended, vested in the Civil 
Aeronautics Board the responsibility for investigating all accidents 
involving civil aircraft to ascertain the facts, conditions, and circum- 
stances; to determine the probable causes; to recommend measures to pre- 
vent similar occurrences; and to report publicly on the accidents in such 
form as the Board deems to be in the public interest. 

In contrast to the activities of the Board, the function of the Civil 
Aeronautics Administration in the investigation of aircraft accidents is 
to determine: (1) if there is any violation of the Civil Air Regulations, 
which CAA is charged with enforcing; (2) if CAA navigational facilities 
are involved; (3) if airworthiness of the aircraft, which CAA eeetithoatere 
is involved; (4) if the competency of airmen, whom CAA certificates, is 
involved. 

Close cooperation between CAB and CAA personnel is maintained to ex- 
pedite accident investigations and to avoid duplication of effort. 
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Because of the vast superiority in number of CAA field personnel 
located throughout the country, the Board, effective January 1, 1954, 
delegated to the Administrator of Civil Aeronautics authority to investi- 
gate and report on accidents to fixed-wing aircraft having a certificated 
takeoff weight of 12,500 pounds or less. This relieved the Board's small 
investigatory staff of the burden of conducting relatively simple investi- 
gations concerning a great number of accidents, thus permitting CAB's 
highly trained investigators to concentrate on the complexities connected > 
with accidents to large transport aircraft, The Board reserved the right, 
however, to terminate this delegation of authority on any accident on which, 


the Board considered it in the public interest. to hold a public hearing. 
18 F.R. 7499. 


Failure to give notification of, and report such accidents » as well 
as accidents involving large aircraft, as required by Part 62 of the Civil 
Air Regulations, is enforced by the Board through the compromise of civil 
penalties and the reference of cases to United States Attorneys for the 
collection of such civil penalties. | } 


(90) SPECIFY ALL TYPES OF INVESTIGATIONS AND AUDITS, FORMAL OR 
INFORMAL, CONDUCTED BY THE BOARD AND STAFF? 

Informal research anc studies are conducted by the Office of Carrier 
Accounts and Stetistics in the resolution of 
particular accounting controversies and issues and to meet the needs of 
the Board and its operating staff in particular proceedings. In addition, 
desk audits are conducted recurrently of the carrier reports filed periodi- 
cally with the Board. ‘he primary field of investigation, however, is 
audit progres. Tho types of ouch gudite are 


as follows: 
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1. Examination of financial and statistical records to determine 


that. such records are maintained in accordance with the Uniform 
System of Accounts and that reports required by the Board are con- 
sistent with such records. 

2. Verification of statistical data presented tothe Board relative 
to subsidy claims. 

3. Special investigations and studies as requested by the Board or 
its staff. 

4, Verification of revenue passenger-miles for the Post Office Depart- 
ment in support of subsidy payments under sliding scale mail rates 
prior to Reorganization Plan 10, 

5 Determinations that carriers are complying with the Economic Regu-. 
lations applicable to trade agreements, free and reduced rate 
transportation, etc, 

Staff of the Bureau of Air Operations participate in investigations 
relative to route matters under Section 401 of the Civil Aeronautics Act; 
suspensions of service authorized by ats oleate: tariff matters under 
Section 403; commercial rate matters under Sectiofs and 1002; through 
service matters under Section 1002; adequacy of service matters under . 
Section 404;.. mail rates under. Section 406; satire arising under Section 
408 concerning consolidations, mergers, or acquisitions of control; inter- 
locking relationships under Section 409; loan guarantee matters under 
P.L. 85-307; methods of competition under Section 411; inter-carrier agree- 
ments under Section 412; and exemption matters under Section 416. | 

Staff of the Bureau of Air Operations participate in formal investi- 
gations undertaken by the Board with respect to any of the above subjects. 


Any of these subjects may also be the subject of informal review or study. . 
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Some of the items, e.g., Section 412 agreements, are disposed of more 
frequently by informal means tnan by formal investigation. The loan guaran- 
tee program has so far been handled solely by informal means, 

The . Board conducts regular field investigations, including 
(1) aircraft eccidents and, (2) aircraft incidents; (3) accident investigation 
cases handled fully or in part, by depositions to more fully develop the’ 
facts; (4) formal public hearings on major accidents. 

In accordance with Section 702(2)(4) accident reports are prepared 


“and upon adoption by the Board they are released to the 
public. 

The Office of Compliance initiates and éondacts investigations of the 
economic provisions of the Act and of the Economic Regulations, including 
formal complaints. Such investigations are conducted through correspondence, 
tekephone calls, trips involving interview of persons 
and examination and analysis of records. Types of investigations condueted 
include matters involving (1) engaging in air transportation without author- 
ity or in exibes of the authority or exemption granted, (2) failure to comply 
with tariffs, (3) discrimination, (4) failure to Comply with accounting 
requirements, (5) unlawful control and interlocking relationships, (6) unfair 
methods of competition, (7) unlawful agreements affecting eir transportation, 
(8) granting rebates, and (9) violation of Board orders. 


(91) LIST ALL INVESTIGATIONS CONDUCTED BY THE BOARD AND STAFF SINCE 
JANUARY 1, 1951, AS TO: 
(a) CERTIFICATED INDUSTRY; 
(b) OTHER 
SPECIFY DURATION OF EACH INVESTIGATION. 
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The Board feels that preparation of a list in accordance with the 
above directions would require sufficient man-hours so as to impair seriously 
the performance of its regulatory function. In the following summary more - 
than 10,301 investigations are accounted for, together with further details 
as to the impossibility of conforming specifically with the subcommittee's 
request. , 

It is estimated that approximately 345 investigations have been docketed 
formally in the period specified. Be 

Insofar as the Bureau of Air Operations is concerned, no tabulations 
are kept concerning projects which might be termed “informal investigations.” 
To undertake a compilation of such matters in the Bureau since January 1, 
1951, would require extensive research of our files. In explanation, it 
might be noted that the Bureau's “informal investigations” might range from 
research necessary to handle a complaint from a member of the public regarding 
adequacy of service to a study requested by the Board relative to a route 
matter. Some of the more important matters of informal investigation 
eventually are subjects of later formal proceedings. The great majority of 
"investigations" comprise the staff's day-to-day work in connection with 
such matters as review of Section 412 agreements, exemption applications, 
tariff filings, service suspension applications and other economic matters 
regularly handled by Bureau personnel. | 

The Investigation Division of the Bureau of Safety has conducted a 

total of 4,603 investigations during the period January 1,°1951, to December 
20, 1957. These investigations included Scheduled Air Carrier, Irregular 
Air Carrier, Executive, Foreign Air Carrier, helicopters, and experimental 


type aircraft involved in accidents. In addition, investigations were made 


into the occurrence of incidents and special safety surveys. 
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Scheduled Air Carrier 97. 165 230-93 111. 125 927 


Totals 1033 1084 948 165 193 216 237 3876 
* Prior to January 1, 1954, the CAB investigated all aircraft accidents. 
On that date, thé authority to investigate small aircraft (less than 12,500 
pounds gross takeoff weight) was delegated to CAA. 


Category 1951 1952 1953 1954 1955 1956 1957 Totals 
Scbeduled air carrier 75 73 93 159 62 75 «85 622 
Non-scheduled and others 11 _9 8 10 13 9 

Totals 66 62 169 75 79 9h 686 
SAFETY SURVEYS 
1951 1952 1953 1954 1955 1956 1957 Totals 
‘AL _INVESTIGA 
Accidents 3,876 
Incidents 686 
Surveys 
Total 4603 
Air Carrier - Average three weeks each - 3 men each 


General, Small - Average three days each - 1 man each > 


aircraft 
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639-51 through 6-30-57 are as follows: 


1951 1952 1953 1954 1955, 1956 1957 


1. Financial 29 19 28 24 20 4 31 
2. Subsidy 16 6 26 
3. Post Office = ? 3 

Total Audit Units 47. 23 


1/° During fiscal year 1956 virtually the entire audit staff was utilized 
in the performance of the audit of Pan American's five divisions simul-_ 
taneously for the calendar year 1954. 


In addition to the above, a special investigation of Pan American World 

__Airways* financial transactions with its domestic and foreign subsidiaries . 

is currently in progress. The-objective of the investigation is to determine» 

the impact of operations of subsidiaries on Pan American's subsidy needs; 

need for revision of the Uniform System of Accounts to improve accounting 

practices by the carrier; the propriety of contractual relatioris ‘etween 

Pan American and its subsidiaries; and to set up new criteria for the 

approval of new contracts in the future. : 

A list of all investigations conducted by the Office of Compliance since 
March 1, 1956, follows this summary. The sist of ——— includes 
the “subject. ‘involved in each action which will Adentity vhether the investi 
gation involved a certificated carrier or other. Records of this type were 
not maintained prior to March 1, 1956 so that it is not possibile to describe 
each investigation prior to that date. | 
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For fiscal years 1953, 1954 and 1955,.only total performance figures 
showing the number of investigations conducted are available, The background 
for fiscal 1956 was reconstructed from files covering July 1, 1955 to March 1, 
1956, the day when more complete records began to be kept, The summary is 
as follows: 


CERTIFICATED 
__ INDUSTRY _ NA NA NA 47 102 138 ARE 
OTHER 4/ NA 

TOTAL 206 193 173 338 338 437 


The above statistics do not include service complaints, Prior to* November 
1953,. service complaints were handled.by the Bureau of Air Operations, The 
number of these informal cases handled by the Office of Compliance since that 
time is as follows: = 


FISCAL YEAR FISCAL YEAR FISCAL YEAR FISCAL YEAR = FISCAL YRAR 


546 893 1082 671 
These cases are handled primarily by correspondence. 


1/ This category is comprised of mainly ticket agents, air freight forwerders, 
supplemental air carriers, and persons operating without authority. | 
2/ No breakdown as to certificated and other carriers is available. 


However, all are passenger certificated 
carriers, 


3/ This figure includes the cases opened from July 1 to November 1953 when © 
the function of handling informal complaints was transferred to the Office 
of 


NOTE: The list covering compliance investigations since March 1, 1956, 


was supplied with the subcommittee's copy of the Board's anewers. 
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(92) -LIST ALL CASSS BROUGHT BY. THE BOARD SINCE JANUARY 1, 1951, TO 
SECURE ENFORCEMENT OF ITS SUBPOENAS, SPECIFY OUTCOME OF EACH, 

The Board has instituted four court proceedings since January 1951 
enforce subpoenas and was successful in ell of them, In peers 
Board v. Ids Mae Hermann, 353 U.S. 322 (1957), the Supreme Court reversed the 
Court of Appeals for the Ninth Circuit which hed ruled egainst the Board in 
the subpoena enforcement case stemaing from the "Skyccach" proceeding (Docket 
No. 6908), and remanded the case with instructions to reinstate the district 
court's order which compelled obedience to the subpoena. In Civil Aeronautics 
Board v. Gledys Shepard, Civil Case No. 18122-PH, i.\'.S.D..Cal., 1957, involved 
a similer situation in the same "Skycoach" proceeding which gave rise to the 
Hermann cass, The parties stipulated that they would be governed by the 
ultimate result in the Hexmann case; consequently, when the Supreme Court 
decided Hermann, the district court elso issued an order of enforcement in this 
caso. In C.A.B. v. D rce ‘ r rt. ated, 
Civil Case No. 318-58HW, D.C.S.D. Cal., 1958, the respondent in an enforcement 
case had failed to comply with the Board's subpoena on the ground, among others, 
thet it was oppressive, constituted a fishing expedition and was unreasonable. 
The district court ordered the respondent to comply with the subpoena as to 
matters in his possession and adopted the Board's view on the issues of scope, 
particularity and relevance. In C.A.B. v. Firk, No. Misc. -1521, D.C.S.D. Fla., 
1958, the district court enforced a subpoena requiring a flight engineer to 
testify at a deposition in connection with the investigation of the Braniff 
accident in Miami. 


(93) DOES THE FEDERAL REPORTS ACT OF 1942 AFFECT TYE BOARD INVESTIGATORY 
AUTHORITY? DOES IT UNDULY EAMPER INVEST™GATORY ACTIVITIES? SHOULD THE BOARD BE 
EXEMPTED FROM THE REQUIREMENTS OF THAT LAW? 

The Federal Revorts Act appears to place the ultimate decision on "whether. 
or not the collection of any information by any Federel agency is necessary for 
the proper perfcrmarce ef its furctions" in the Director of the Bureau of the 
Budget, 5 U.S.C. 139a(d), and to make the adoption of plans or forms for collec- 
tion of information upon identical terms from 10 or more persons subject to the 


Director's prior approval, 5 U.S.C. 139c. The definition of Federal agency in 
5 U.S.C. 139¢e(a) eas any "commission, independent establishment, ***board***in 
the executive branch of the Governmen’:" probably was intended by the Congress to 
include agencies like this Beard. The Bureau of the Budget has always Sr puciaa 
position 
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that the Director's powers under the cited provisions apply to this Board, 
and the Board has felt compelled to cooperate with the Bureau in this respect. 

The Federal Reports Act, therefore, does affect the Board's investi- 
gatory authority. So far the supervision over the Board's investigatory 
activities has sometimes delayed them but has not otherwise seriously 
hampered them, However, the potentiality of guch serious interference is 
present since many of the Board's important regulatory functions depend on 
the continuing flow of information collected from the industry. The Board 
does not object to being subject to those provisions of the Federal Reports 
. Act which are designed to prevent unnecessary duplication of collection - “ed 
of the same information by two or more government agencies from the same . 
persons but believes that it should be Saeed from the requirements of 
_ that Act in all other respects. 


(94) TO WHAT EXTENT DOES THE STAFF IN ITS INVESTIGATIONS UTILIZE 
THE STATUTORY POWER OF INSPECTION OF A COMPaNY'S BOOKS AND RECORDS? TO 
WHAT EXTENT DOES IT COMPEL PHYSICAL PRODUCTION OF SUCH RECORDS PURSUANT 
TO SUBPOENA (OR REQUEST BACKED BY SUBPOENA POWER)? 

in a great majority of cases, the staff of the Compliance Office 
utilizes the statutory power of inspection of air carriers' books and 
records. This procedure is considered more expeditious and less burdensome 
both for the Board's revresentatives and the carriers dnvolvede: Subpoenas 
are used to some extent in the hearings on formal enforcenent proceedings 
and in the case of companies not subject to the Board's inspection power, — 


ticket agents. 
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The power of subpoena is used in those accident investigations where ' 
the company or persons involved requests such service and in such in- 
stances where the Board has reasons to believe that such service is 
necessary to insure the attendance of witnesses. (See Section 1004(a)(b) (c) 
and (d) of the Civil Aeronautics Act of 1936, as amended.) 

The same principle applies to the utilization of subpoenas duces tecum. 
In certain accident investigations and hearings the company has requested 
a subpoena for production of books, records, etc. Contrariwise, the Board 
has deemed it necessary to compel the company, by subpoena, to produce 
specific documents. That, of course, is the exception rather than the rule. 

.The Office of Carrier Accounts and Statistics utilizes the statutory 
power of inspection of the carriers’ books and records. To date, it has 
not been necessary to resort to the subpoena power in connection with this 
work, 

In rate work, the statutory power of inspection is used in all formal 
cases. The carrier is requested to produce whatever material is deemed | 
necessary for study in a particular proceeding and, when not forthcoming 
as was the case, for example, with certain carrier forecasts in the current 
General Passenger Fare Investigation, a subpoena compelling its production 
is issued. Whenever necessary, personnel from the Rates Division inspect 
airline records in the carrier's office. 

In other economic proceedings, e.g., route cases and merger cases, the 
staff typically makes request for material=-whether relating to company 
records or not-«which it considers essential for the disposition of the 
case. In the great majority of the cases, the carrier supplies the data 
without subpoena. In a number of cases, however, the staff has used a 
subpoena to obtain essential material. Recent examples of this are found 


in the Large Irregular Carrier Investigation, the Great Lakes Local Service 
Case, and the Syracuse-New York Case. The staff also inspects company 
records where desirable to assure the development of full information 
needed in a particular matter. 

In acquisitions of control and section 412 agreements cases, the 
procedure is similar to that followed in route and merger cases. The 
staff, on occasion, utilizes the statutory power of inspection of company 
records. More frequently, subpoenas are used to compel air carriers and non- 


party witnesses to produce essential witnesses and documentary material, 
Usually, however, air carriers supply data upon request of Byreau Counsel or 
at the direction of the Examiner without subpoena. 
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K. Rules and Regulations: 
(95) HOW MANY REGULATIONS HAS THE AGENCY ISS"ED DURING THE PaST 10 
YEARS? HOW VOLUMINOUS HAVE THEY BEEN? 


The regulations of the. Board are very voluminous: end fill two volumes 
of Title 14 of tie Code of Federal Regulations. They are divided into four 
subchapters, namely, A -- Civil Air Regulations (relating to air safety); 

B -- Economic Regulations; C -- Procedural kegulations; and D -- Policy 
Statements. The subchapters are divided into Parts. The number of sections 
in the Parts verist greatly according to the requirenents of the subject 
matter. 

During the last ten years most of the Parts of the Regulations have 
been amended and many have been revised, while a few have been repealed. : 
The process of amending and revising the regulations to make tnem correspond 
to progress in the art of flying, new problems in the economic field, 
accumulated experience and. other developments a continuing one. 

Specific figures are available for the years 1955 and 1956, es shown 


in the following table: 
Codified regulations 


t 
: 1955. : 1956 . 
Rules of practice in economic proceedings: 3 = 
Economic regulations: 
New or revised parts © 78 2 3 8 
Total : 7 2 12 
Notices of proposed rulemaking . ? 15 9 
Civil air regulations and special civil air : 
regulations: 
New or revised parts eee ewe eee 1 t 2 
Amendments eee 8 18 33 
Reprints .. ss ewe 8 7 10 


Total 4S 
Notices of proposed 32 34 
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(96) IM WHAT CASES, IF ANY, HAVE AGENCY REGULATIONS BEEN HELD ULTRA 
VIRES BY THE COURTS? IN WHAT CASES HAVE THEY BEEN UPHELD BY THE COURTS? 
There have been ar two instances in which Board regulations have 


been held ultra vires. 


One of these was the recent case of Alaska Airlines v. Civil Aeronautics 
Board, C.A.D.C., Nos. 14,192, 14,193, June 20, 1958, wherein the Court held 


that the Board lacked power to prescribe depreciation accounting practices of 
air carriers. The District Court had upheld the Board's power (Case No. 
3638-56, D.C.D.C., 1957), and at the time of the preparation of this paper 
there was pending before the Solicitor General the Board's request for the 
filing of a petition for certiorari to review the judgment of the Court of 
Appeals. 

The other Sake was American Air See v. Civil Aeronautics Board, 
98 F. Supp. 660 (1951), where certain regulations in the nature of opera- 
tional limitations on “Large Irregular Air Carriers” were held invalid. This 
was appealed to the Court of Appeals by the Board which court certified the 
question to the Supreme Court. That court dismissed the certificate, Civil 
Aeronautics Board v. American Air Transport, 344 U.S. 4 (1952); the Court 


of Appeals remanded the cause to the District Court, A ics Bo 
v. American Air Transport, 201 F.) 2d 189 (1952); and the case was finally 


dismissed on November 18, 1953 after the Board had rescinded the regulation 
involved. 


There have been additional instances in which regulations governing 
"Large Irregular Air Carriers" have been challenged; however, in each.of these 


cases the Board regulation was upheld. See, Civi tics v. Modern 
Air Transport, 81 F. Supp. 803 (1949) affd. 179 F. 2d 622 (1950); Cook Cleland 
Catalina Airways v. Civil Aeronautics Board, 195 F. 2d 206 (1951); Air Trans- 
port Associates v. Civil Aeronautics Poard, 199 F. 2d 181 (1952), cert. den. 
H+ U.S. 9223 American Air Transport v. Civil Aeronautics Board, 206 F. 423 
(1953). 


In addition, there have been other cases challenging the validity of *" - 
various Board regulations which have resulted in decisions favorable to the’ ** 
Board. Following is a list of such cases: 

American Airlines v. nese, Amenanbdcn:Basti 178 F. 2d 903 (1949), 
regulation establishing class of Air Freight Forwarders was upheld. 

Arrow Airways v. Civil Aeronautics Board, Civil Case No. 4502-50,D.C.D.C. 
(1950), not reported, regulation governing the relation of ticket agents and 
irregular carriers was upheld. 
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ts Association, International v. Civil Aeronautics Board, 
215 F. 2d 112 (1954), though this is not a final disposition of the 
case, it is, however, considered that the regulation establishing 
the maximum flying hours for pilots was upheld herein. 

North American Airlines v. Civil Aeronautics Board, 241 F. 2d 445 
(1957), regulation requiring that a motion for consolidation be filed 
not leter than the prehearing conference was upheld. 

Aircoach Transport Association v. Civil Aeronautics Board, 255 F. 2d 
185 (C.A.D.C., 1958), regulation requiring annual renewal of air 
carrier operating certificates of Supplemental air carriers held not 
reviewable in the absence of an actual or threatened dental of renewal. 


(97) DOES THE AGENCY SEEK TO ASCERTAIN THE VIEWS OF THOSE IN THE 
REGULATED INDUSTRY PEFORE ISSUING REGULATIONS, ASIDE FROM THE REQUIRE- 
MENTS OF SECTION 4 OF THE ADMINISTRATIVE PROCEDURE ACT? DOES: IT 
SEEK THE VIEWS OF COMPETITORS? OF THE CONSUMING PUBLIC? 

The Board is not equipped to seek out, in connection with the rule- 
making process, persons or groups who may have an interest in the matter 
but do not choose to make it known to the Board. The Board is compelled - 


‘ 
owe 
Ss 
T 


- 117 - 
to rely in this respect on the effect of the notice provisions of Sec. of 


the Administrative Procedure Act, : 

Although not required to do so by law, the Board frequently has invited 
interested persons, by notice in the Federal Register, to attend public 
discussion meetings with the Board's staff on the subject-matter of a pro- 
posed regulation or to submit written comments, and has heard oral argument 
on such proposals. 


(98) IN WHAT CASHS,IF ANY, ARE AGENCY RULES REQUIRED BY STATUTE TO 
BE PROMULGATED AFTER HEARING? IN WHAT CASES ARE HEARINGS HELD THOUGH NOT 
REQUIRED BY STATUTE? HOW MANY SUCH HEARINGS ARE HELD A YEAR? HOw LONG 
DO THEY TAKE? WHAT IS THEIR NATURE, 5.G., LEGISLATIVE OR ADVERSARY? 

Sec. 2 (c) of the Administrative Procedure Act includes rate~making 
under its definition of rule making. The Civil Aeronautics Act, in 
Secs. 1002 (d) and (f) and 1003 (4) requires that the Board, and joint 
boards in which it is authorized to participate, exercise their rate-making 
functions “after notice and hearing". These provisions trigger the 
applicability to such proceedings of Sections 5, 7 and 8 of the Adminis- 
trative Procedure Act. 

Proceedings involving the licensing by exemption of entire classes 
of direct or indirect air carriers (such as irregular air carriers or 
freight forwarders) are usually set. down for the making of an evidentiary 
record before a hearing examiner of the Board. Regulations applicable to 
such classes of carriers anil issued at the time of decision in such cases 
may be based on facts found by the Board on the evidentiary record so made. 

The hearings in rate-making cases, claw exemption cases, and 


section 412 cases are adversary in naturé, and are deen ly “protracted. 


There occur, on the average, 10 or 15 such hearings a year. 
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Informal public discussions conducted by the staff (the Annual 


Airworthiness Review is an example), and formal oral arguments before 

the Board, as mentioned in the answer to Question 97, may be viewed as 
hearings legislative in nature. They rarely take longer than a few hours. 
Oral arguments before the Board ‘in rule-making proceedings occur about 


(99) TO WHAT EXTENT, I¥ ANY, DOZS FAILURE Of THE AGENCY TO EXERCISE 
MOFE FULLY ITS RULES-MAKING POWER RENDER THE LAW UNCERTAIN FOR THOSE INTERESTED 
UNTIL ACTUAL CASES ARE BROUGHT AGAINST THEM? | 

The Board believes that it is exercising its rule-making power for the 
purpose of making the law certain as fully as the various subject-matters | 
of regulation permit. As stated in the answers to Questions 15 and 16, the 
Board has developed many more detailed standards for the administration of 
the statute in its published regulations. The Board believes, therefore, 
that only to a very small extent, if at ai, has its failure to exercise 
its rule-making power more fully resulted in the institution of proceedings 
against persons who in good faith believed enaiiens in compliance with 
the law. | 


L. Advisory opinions and deciaratory orders: 


(100) DOES THE AGEICY Of STAFF ISSUE ADVISORY RULINGS FOR THE GUIDANCE 
OF THE INDUSTRY? HOW MANY SUCH RULINGS HAVE BEZN ISSUED DURING THE PAST 
We estimate; on a fair sampling basis, that about 1200 letters have 


been written in the past 5 years which involved interpretation of legis- — 
lation and regulations pertinent to the Board's responsibilities. Only | 
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about one-third of these letters went to the "industry," however, The 
majority of inquiries are from users of airline services, interested 
government agencies, investors, labor unions, etc. Advice furnished 
orally runs higher than that. It should be kept in mind in connection 
with the answer to this inquiry that the principal job of the General 
Counsel's Office in the interpretive field is to furnish legal advice 
to the Board and its staff in the several operating divisions. Some of 
this advice directly or indirectly serves as the basis for the greater 
volume of legal advice which the operating staff renders in its day-to- 
day contact with the industry and other interested persons. 

The Bureau of Air Operations is authorized to issue written advisory 
opinions to prospective charter groups concerning their eligibility to 
participate in charters under the Board's Transatlantic Charter Policy. 
This authoréeation has existed since May 1955. Pursuant to it about 15 
written letter opinions have been issued by the Bureau. In addition, 
on approximately 50 occasions, after conferences, oral advice has been 
given to prospective chartering groups, who have not. requested written 
opinions primarily because their charter plans had not solidified. 

The staff issues accounting and reporting interpretation and standard 
practice letters for the guidance of the industry. In the past 5 years 
33 interpretation letters and 24 standard practice letters have been issued. 

No formal advisory ruling is issued by the Bureau of Safety although’ 
the answers to dozens of letters each year afford interested sinesins 


additional guides on the intent of the regulations. 


The Board on occasion issues formal interpretations of its regulations 
as witnessed by the interpretative regulation illustrating the extent to 
which operations were permitted between the same pair of points by large 
irregular air carriers. 13 F.R. 7769, 14 CFR Part 291. The Board, of course, 
also interprets its regulations in ad judicatory proceedings when they are 
involved, and the orders thereon ape available and cited as precedents. 
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(101) IN WHAT CASES, IF ANY, HAS THE AGENCY REFUSED TO FOLLOW SUCH 
ADVISORY RULINGS? 9 

We are not aware of any such cases. This is not to claim, however, 
that a comprehensive study of this question for 20 years of Board and 
staff activity would not reveal any, but we do feel that such a tremendous 
job wuld not be significantly rewarding. It should be pointed out that 
the Board has at no time felt itself compelled to follow the legal advice 
given by its staff to outside persons regardless of its validity. The 
record of the staff in this area is based largely on careful work and 
a scrupulous avoidance of lulling outsiders into a false sense of security 
with respect to seriously controversial points of law which only the Board 
and the courts could finally resolve. In all such instances, we furnish 
all aids to interpretation at our command, and in some situations we might 
even indicate the staff's thinking on the problem, but in all events we 
make it clear that the Board is not bound and the ultimate risk of position 

There are no cases in which the agency has refused to follow accounting 
and reporting advisory rulings. 

There have been no cases where the Board has not followed the staff 
advisory ruling on charters. The Board, however, retains its discretion 
in this area and the advisory opinion procedure clearly states that the 


advisory rulings are not binding on the Board. 
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(102) HAS THE BOARD ISSUED DECLARATORY CRDERS UNDER SECTION 5(¢)-OF  _ 


THE ACMINISTRATIVE PROCEDURE aCT? WHAT IS THE BOARD'S OPINION AS TO THE 
VALUE OF THIS PROVISION? 

The Board has isued declaratory. orders purauent to.section 205(a). af 
the Civil Aeronautics Act and section 5(d) of. the Administrative Procedure 
Act. Of the mnlestnen fun such orders issued, most were in response to 
requests for declarations that certain provisions of the Act were not 
applicable to a given transaction which would otherwise require approval, 
and usually, approval of the transaction was requested in case the Board 
found that the law applied to it. While the Board recognizes the potential 
value of a provision for declaratory judgments, its experience with it has 
been so limited to date that no further significant evaluation can be made. 


M. Adjudications: 


(103) HOW MANY CASES HAVE BEEN DECIDED BY THE BOARD DURING THE PAST 
TEN YEARS? HOW MANY AFTER FORIAL HEARINGS? 

During the past ten years the Board has decided 647 formal economic 
proceedings. All of these followed formal hearing. This does not include 
the great number of decisions reached by the Board in cases not involving 
a hearing, including airport notices, suspension cases, interlocking re- 
lationship cases, tariff matters, and agreements. Detailed reports are not 
available with respect to such decisions. In the Safety Enforcement Division 
6346 cases were decided of which 178 were after formal hearing. 


(104) HOW HAS THE ADMINISTRATIVE PROCEDURi: ACT aFFSCTED THE BOARD'S 
ADJUDICATORE PROCESS? DISCUSS THE DESIRAPLE AND UNDESIRABLE ASPECTS 
OF SUCH EFFECT. 

Since the Board was following the basic provisions of the Administrative ye 
Procedure Act order to its adoption there was no substantial change in 
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the Board's proceedings after its adoption. 


(105) HOW MANY CASES HAVE BEEN HEARD BY BOARD MEMBERS (RATHER THAN 
EXAMINERS) SINCE JANUARY 1, 1951? SAFETY CASES? ECONOMIC CASES? 
Since January 1, 1951, no evidentiary adjudicatory hearing has 


been held by a Board Member or by the Board. Members do, however, participate 
in accident investigation hearing panels. 
(106) HOY MANY EXAMINERS ARE THERE IN THE AGENCY? ARE THERE ENOUGH? 


HOW ARE EXAMINERS SELECTED? WHAT IS THEIR STATUS AND COMPENSATION? WHAT 
CONTROLS DOES THE AGENCY EXERCISE OVER THEM? HAVE ANY EXAMINERS BEEN REMOVED 
FROM OFFICE? 

The Bureau of Hearing Examiners has 24 examiners of which 18 are 
assigned to the Economic Division and 6 to the Safety Division. In our > 
opinion this is not a sufficient number of examiners. All examiners are 
fully qualified under Section 11 of the Administrative Procedure Act and 
appointed pursuant to the rules of the Civil Service Commission which sets 
their compensation. The Economic examiners are in grade 15 and the Safety 
examiners in grade 14. The only control maintained over the examiners by 
the agency is an administrative one. No examiner has been removed from office. 


(107) DO THE EXAMINERS HAVE THE POWER TO MAKE INITIAL DECISIONS? IF 
THEY DO, HOW MANY SUCH DECISIONS DID THEY MAKE DURING THE LAST FIVE YEARS? 
HOW MANY WERE APPEALED FROM 10 THE AGENCY? HOW MANY WERE AFFIRMED AND 
HOW MANY REVERSED OR MODIFIED? 

The Economic examiners are empcwered to issue initial decisions except 
in those cases involving foreign or overseas air transportation in which 
recommended decisions are issued. During the past five fiscal years exam- 


iners issued 303 decision in the Economic field. Of this total 106were appealed 


to the agency. It is extremely difficult to come to an exact figure as to 
the number of cases affirmed in their entirety since there are a number in 
which minor modifications were made. A fair estimate would be that approxi- 
mately 50% were sustained in full and 50% reversed or modified to some extent. 
In the Safety Enforcement cases there were 2546 initial decisions by 
hearing examiners; 1856 in nonhearing cases and 690 in hearing cases. There 
were appeals in 176 cases; the examiners! decisions were affirmed in 10) 
cases, reversed in 1) and modified in 50 with 8 cases still pending. 


(108) ARE ANY AGENCY DECISIONS BASED UPON EXTRA-RECORD CONSIDERATIONS 
(INCLUDING CONFIDENTIAL PRESENTATIONS OR COMMENTS BY EXECUTIVE DEPARTMENTS): 
(a) DOMESTIC CASES 
(b) FOREIGN AND OVERSEAS CASES. 
No, except as follows: . 


(a) Domestic cases. Only on very rare occasions have the views 


of executive departments on non-801 cases been submitted outside of the 
record. The Postmaster General and such government departments as Interior, 
and the General Services Administration participate in domestic cases as 
formal parties, making their position known at the hearing, on brief and 
oral argument. In a few isolated cases involving the control of forsien 
carriers by U. S. carriers (which do not require Presidential approval), | 
foreign policy and national defense considerations which the Departments 

of State and Defense have not been willing to present in a public hearing, 
have been submitted to the Board by letter and/or orally on an extra-record 
basis. 


(b) Foreign and overseas cases. All cases involving U.S. air 


carrier certificates authorizing foreign or overseas air transportation 
and foreign air carrier permits require the approval of the President 
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pursuant to section 801: of the Act. Prior to hearing on application for 
such authority, a copy of the application is transmitted to the President 
through the Bureau of the Budget. Subsequently, a letter advising that 
the application has been set for prehearing conference is sent to various 
executive departments in accordance with the procedure established in CAB 
Operations Memorandum 79 (2k). Such letters are sent to the Department of 
State, the Department of Defense, and the Department of Commerce in all 


cases. Letters are sent to the Bureau of Customs, Department of Treasury, in 


cases involving a new port of entry, to Justice in cases involving mergers, 
to Interior in cases involving U. S. territories and to the Postmaster 
General in cases involving mail. The letters invite the various executive 
departments to participate and present their views at the hearing in such 
cases. Thereafter, the various departments are served with copies of sub- 
sequent notices including notices of hearing. 

Exhibits and statements of position have been submitted by government 
agencies at the hearing in a mumber of section 801 cases. In the majority 
of cases, the Department of State submits its views by letter subsequent 
to the hearing either before or after issuance of the Examiner's decision 
or both. If the letter is classified by the Department, it is not placed 
in the Docket nor made available to the parties. In some cases, an oral 
presentation is hehe privately to the Board by the Departments of State 
and Defense. Matters submitted for the Board's consideration, either by 
letter or orally, after the hearing, are generally of a classified nature_ 
and bear upon the foreign relations of the United States or the national 


defense. 


Dispatches from U. S. Emkassies throughout the world bearing upon 
civil aviation matters in general, problems relating to existing or 
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proposed bilateral air transport agreements, permit applications pending 
before the Board and communications from foreign government officials 
with respect to matters before the Board are made available to the Board 
by the Department of State on a continuing basis. Materials such as 
statements of foreign officials may be submitted to the Board either with 
or without comment. 

The Board has on occasion requested the Departments of State and | 
Defense to submit their views with respect to the foreign relations or 
national defense aspects of major section 801 cases involving the routes 
of U.S. flag carriers. This has been handled by an exchange of letters 
outside the formal record in the proceeding. 

After the Board's decision in a case requiring Presidential approval 
has been prepared, it is submitted to the President through the Bureau 
of the Budget. In accordance with standing procedure, the Bureau of the 
Budget then circulates the draft opinion to interested executive departments 
for comment. In some cases the Bureau of the Budget may refer the comments 
of other executive departments back to the Board for its consideration. Any 
comments which the Board may have on such matters are then submitted to 
the Bureau of the Budget. 


(109) IN WHAT CASES HAVE AGENCY ADJUDICATIONS BEEN REVERSED BY THE 
COURTS? IN WHAT CASES HAVE THEY BEEN UPHSLD BY THE COURTS? | 

The following is a list of the reported cases involving Board actions. 
The cases are divided into eight groups under the following headings: 
(1) Cases involving applications for consolidation and comparative con- 
sideration; (2) cases tupeliation fixing of mail rates; (3) cases involving 
issuance of certificates of public convenience and necessity and exemption 
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authority; (4) cases involving the validity of Board regulations (5) cases 
involving review of Board orders subject to approval by the President; (6) 
cases involving suspension or revocation of pilot licenses; (7) cases in- 
volving suspension or revocation of economic operating authority or cease 
and desist orders; and (8) miscellaneous cases. 
(1) Cases involving applications for consolidation and comparative con- 


sideration (Ashbacker Radio Corp. v. F.C.G., 326 U.S. 327 (1945)). 


(a) Board orders sustained in whole or in part: 


Eastern Air Lines v. C.A.B., 178 F. 2d 726 (199) 


Seaboard & Western Airlines v. C.AsBe, 181 Fs 24 777 (199) 


Western Air Lines v. C.A.B., 164 Fs 2d 545 (1950) 


United Air Lines v. C.A.Be, 228 F. 2d 13 (1955) 


Delta Air Lines v. C.A.Be, 228 Fe 2417 (1955) 


North American Airlines v. C.A.B. Fe 2d 4hS (1957) 
Eastern Air Lines v. C.A.B. 243 Fe 2d 607 (1957) 
Eastern Air Lines v. C.A.B., 2h7 Fe 2d 562 (1957) 
National Airlines v. C.A.B., 2h9 Fe 24 13 (1957) 


(b) Board Orders revised and/or remanded: 


Northwest Airlines v. C.A.Be, 19) Fe 2d 339 (1952) 


(2) Cases involving fixing of mail rates under section 06. 


(a) Boardorders sustained in whole or in part: 


Transcontinental & Western Air v. C.A.B., 169 F. 2d 


Pan American Airways v. C.4.B., 171 F. 2d 139 (1948) 


(affirmed in part) 


Capital Airlines v. C.a.B., 171 F. 2d 339 (19L8), 


Summerfield v. C.A,B., 207 F. 2d 200 ged affd. 
Western Air Lines v. C.A.B., 6 in part) 


Capital Airlines v. U.S., 113 F. pany 642. (1953) 


Pan American Airways v. C.A.B., C.A.D.C. No. 13817, May 22,1958, 
petition for certiorari (Board order affirmed except 
for one minor point). . 


Board orders reversed 


Summerfield v. C.A.B., 207 F. 2d 200 (1953), affd. 
Western Air Lines v. C.A.B., 347 U.S. 67 (reversed in part) 


Summerfield Ve 207 F. 2d 207 (1953), affa. 347 U.S. 7h 


Pen American Airways v. C.A.B., 171 F. 2d 139 (19h) 
(reversed in part) 


Trans World Airlines v. C.A.B., 25 F. 2a 90 (1958) 
American Overseas Airlines v. C.A.B. » 27h 2d 7hk (1958) 


Pan American Airways v. C.A.B., C A.D.C. No. 13817, Mey 22, 1958, 
petition for certiorari pending (reversed as to one minor point) 


(3) Cases involving issuance of certificates of public convenience and 


necessity under section 401, and exemption authority. 


(a) Board orders sustained in whole or in part: 


Pan American Airways v. C.A.B., 121 F. 24.810 (1941) 


United Air Lines v. C.A.B., 155 F. 2d 169 (1946) 


Pan American-Grace Airways v. 178 F. 2d 3h (19h9) 


. American Airlines v. C.A.B., 178 F. 24 903 (1949) 
C.A.B. v. State Airlines, 388 U.S. 572 (1950) 


Eastern Air Lines v. C.A.B., 185 F. 2a 426 (1950) 


American Airlines v. C.A.B., 192 F. 2d 211 (1952) 
Southwest Airways v. C.A.B., 196 F. 2a 937 (1952) 


National Air Freight Forwarding v. C.A.B:,-197 Fs. 2d 
2 “a 


Continental Southern Lines v. C,A.B., 197 F. 2d 397 (1952), 
cert. den. 344 (0.5. 831) 
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City of Dallas v. C.A.B., 221 F. 2d 501 Bie cert. 


North American Airlines v, C.A.B., 237 F. 2d 209 (1956) 

Lake Central Airlines v. C.A.B., 239 F. 24 6 (1956) 

North American Airlines v. C.A.B., F. 2d (1957) 

Delta Air Lines v. C.A.B., 247 F. 24 327 (1957) 

Frontier Airlines vi C.A.D.Cy, No. 14232 June 26,1958 
(b) Board orders reversed and/or remanded: __ 

Braniff Airways v. C.A.3., 147 F. 2d 152 (1945) 

W. R. Grace & Co. v. C.A.B., 154 F. 24 271 (1946) 


ee Point Airport Authority v. C.A.B., 


Pan American Airways C.A.B., 121 F. 2d 810 (191), 
{reversed in part) 


(4) Cases involving the validity of Board regulations. See answer 
to question No. 96. : 
(S) Cases involving review of Board thiiiied subject to approval by 
the President under section 801. . 
Pan American Airways v. C.A.B., 121 F, 2d 810 (agha) 
‘Pacific Overseas Airlines v. C.A.B., 151 F. 2a 633 (196) 


chicage & Southern Air Lines v, Waterman S.S. Corp., 333 


Colonial Airlines v, Adams, F. Supp. 2h2 (1949), 
appeal dismissed 330 U.S. 9h7 


Trane World #irlines v. C.A.B., 18h F. 24-66. 
cert. den. 340 0.5, 


United States Overseas Airlines v. C.A.B., 222 F. 2d 303 (1955) 
(6) Cases involving suspension or revocation of pilot licenses under 
Title VI. 


(a) Board orders sustained in whole or in ) 


Cameron v. C.A.B., 1h0 F. 2d 842 (19kh),cert. den. 
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O'Carroll v. C.4.B., Fe 2d 993 
Sisto Ve C.ABey 179 Fe 2a i? (1949) 


Kuhn vs C.A.Bs, 163 F. 24 839 (1950) 


Wilson v. C.A.Be, Fe 2d 773 (1957) cert. den. 
~ 355 U.S. 


Hard vs C.A.B., 246 F. 2d 762.(1957) 
Specht C.A.Be, 154 Fe 2d 905 (1958) 
Walker v. C.A.B., 251 Fe 2d 95h (1958) 


(ob) Board orders reversed and/or remanded = none, except 
Brown ve C.A.B., 112 Fe 2d 737 (1940), supplemented 
F. 2d 172 (1941) which was mooted after grant 
of supersedeas 
(7) Cases involving suspension or revocation of economic operating 
authority, or cease and desist orders: / 


(a) Board orders sustained in whole or in parts 


Western Air Lines v. C.A.B., 196 Fe 2d 933 (1952), 
cert. den. 344 U.S. O75 


United ‘Air Linés v. C.A.B., 198 F. 2d 100 (1952) 


Air Transport Associates V. C.A.Be, 199 F. 2d 181 
2), cert. den. 34h U.S. 922 


American Air Transport v. C-A-Be, 206 F. 2d 423 (1953) 


Consolidated Flower Shipments v. C.A. vy 213 F. 2d 
O14 (1954) 


Lake Central Airlines v. C.A.B., 239 Fe 2@ 46 (1956) 


North American Airlines v. C.a.B., 240 Fe 2a 867 (1956), 
certe cen. 353 U.S. Wyl 


(bo) Board orders reversed and/or remanded: 


Standard Airlines v. C.4.B., 177 F. 24 18 (19h9) 
(8) Miscellaneous cases 


(a) Board orders sustained in whole or in part: 


United States Lines v. C.A.Be, 165 Fe 2d 849 (1948), 
disapproval of agency agreement between two air carriers 
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Seaboard & Western Airlines v. C.A.B., 181 Fe 2d 515 
9 Certe den. 75. 963, right of intervention 


Western Air Lines v. C.A.Be, 19h Fe 2d 211 (1952), 
labor protective provisions imposed as condition 
to transfer of certificate of public convenience 

and necessity 


Kent ve C.A.B., 204 Fs 2d 263 (1953), cert. den» 
U.S. 806; Danielson v. C.A.B., 20) Fe 

266 (1953); Chorba Tan Ve C.A.Be, 229 Fe. 2d 81 
(1956), are cases Weline from the acquisition 
of American Overseas by Pan American, am in- 
volve integration of seniority lists, imposition 
of employee protective provisions, and compensa-~ 
tion to employees respectively. 


r Line v. C.A.Be, 20) Fe 2d Ok (1953), 
uniawful rt 


Lehman ve C.A.B., 209 Fe 2d 289 (1953), cert. den. 
“T3U7 U.S. 516, approval of interlocking relationship 


Lee, Administrator v. C.A.B., 225 Fe 2d 950 (1955) 
standing or Administrator to challenge Board order 


American Airlines v. C.A.B., 231 F. 2d 483 (1956), 
exemption granted to transport surface mail 


North American Airlines v. C.4.B., 235 Fe 2d 863 (1956), and 
and American Airlines v. North American Airlines, 


355 U.>. G65 (1953), use of name "North American". 


Railw ess Agency v. C.A.B., 23 Fe 2d 422 (1957), 
service at special rates 


(b>) Board orders reversed and/or remanded: 


American Airlines v. C.A.B., 235 F. 2d 845 (1956), 


granting enlarged authority to "Large Irregular 
Air Carriers" 


-ljl. 
Ne. Separation of Functions: 


(110) HOW DO THE PROVISIONS OF SECTION 5(c) OF THE ADMINISTRATIVE 
PROCEDURE ACT WORK OUT IN PRACTICE? 

The general functions of instituting and prosecuting enforcement 
proceedings before the Board and referring cases for criminal prosecution 
or injunction action to United States Attorneys have been delegated by the 
Board to the Chief of the Office of Compliance. In rare instances, in- 
volving new policy determinations, enforcement proceedings are instituted 
by the Board itself upon recommendation of the Office of Compliance and 
on the basis of show cause orders, rather than by the Office of Compliance 
pursuant to the delegation. However, once the show cause order is issued, 
the actual conduct of the case is taken over by Compliance and is handled 


independently by it up to the point of adjudication by the Board. 


(111) WHAT CONTACTS STILL EXIST BETWSEN THE PROSECUTING AND ADJUDICATING 
FUNCTIONS OF TH: AGENCY? WHAT CONTROLS ARS EXERCISED BY BOARD MEMBERS OVER 
BOTH PROSECUTION AND ADJUDICATION? 

As to prosecution, none, except in connection with the issuance of 
show cause orders referred to in the answer to Question 110 above. As to 
adjudication, the Office of Compliance takes no part whatsoever. The Board 
has the sole role. 


(112) HAVE PROVISIONS FOR INTERNAL SEPARATION OF FUNCTIONS HAMPERED 
THE FUNCTIONING OF THE AGENCY? 
No. 


(113) IS FURTHER SEPARATION WITHIN THE AGENCY DESIRABLE? 


Nos 
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0. Administrative Delays: 

(114) LIST ALL PROCEEDINGS IN TH BOAKD DURING THE PaST FIVE YEARS, 
GIVING THE DATES OF INST{TUTION OF PROCEEDING, HEARING, EXAMINER'S DECISION, 
ORAL ARGUMENT, FINAL DECISION, EFFECTIVE DATE OF JECISION? 

On the following pages are listed all cases in the economic field 
decided by the Board in the past five fiscal years, and, with the approval 
of Mr. Wachtel of the subcommittee staff, a list of safety enforcement cases 
for fiscal 1957 only. . 

This list shows the date of the prehearing conference, the date the 
hearing opened and closed, the date of the Examiner's decision, the date 
of oral argument and the date of final decision and the date that the decision 
was served. It should be noted that the economic case list does not show 
the exact date when the proceeding was instituted. The designation of this 
date would be extremely difficult and misleading since most of our large 
proceedings include a large number of applications with varying filing dates. 
NOTE: The lists referred to on the preceding page were inserted in 
the Subcommittee’s original copy of this document. The safety portion 


was cut after negotiation with the Subcommittee representative, because 
the listing for only one year ran 17 single-spaced typed pages. 


Ci 
of 


i 
m 
T 

ag 


- 133 - 
(115) WHAT IS THE AVERAGE TLE FOR TH DISPOSITION OF AGENCY PROCEEDINGS? 


CLASSIFY ACCORDING TO THE DIFFERENT TYPZS OF PROCELDINGS. 

Because of the wide variety of cases, the necessity of handling cases 
on a priority basis, the backlog of pending cases and the fact that in the 
route field a single case frequently embraces a large number of applications 
(the Large Irregular Air Carrier Investigation ineludes 212 applications), 
it is difficult to arrive at averages which have any real meaning. Based 
on the data available for the past five fiscal years, the following indicates 
the average time required to process varying types of proceedings from the 
first procedural date to the date the decision was reached by the Board: 


Cconomic Proceedings 


Route Cases 11 months 
Enforcement Cases 13 months 
Mail Ratss 14 months 
Carrier Relations 14 months 
Commercial Rates 15 months 
Foreign Permit Cases 3 months 


In Safety Enforcement cases the average time required was four months 
in cases in which there was no appeal and six months in cases in which the 
matter was appealed to the Board. 


(116) WHAT REASONS ARE THERE FOR THE SLOWNESS, IF ANZ, WITH WHICH 
THE AGENCY OPERATZS? 

We do not feel that there is any “slowness” in the operations of this 
agency other than that inherent in adherence to the requirements of the 
Civil Aeronautics Act, the Administrative Procedure Act, the requirements 


of due process of law, and the limitation of the number of personnel. 
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(117) WHAT MEASURES HAS THE BOARD TAKEN TO ACCELERATE ITS ACTION? 

A constant survey is being maintained by the Board in order to insure 
the maximum expedition possible in the exercise of its functions and yet 
permit a full presentation by interested parties. In our formal proceedings 
a number of procedures have been adopted which we feel assist in more rapid 
processing of the cases, including prehearing conference, exchange of 
exhibits prior to hearing, and reduction of direct testimony to writing. 


(118) WHAT STEPS CAN BE RECOMMENDED TO ALLEVIATE THE PRCBLEM OF DELAY 


IN THE BOARD? 
4n increase in personnel both in the hearing examiner staff and in the 


technical staff of the Board would go far to expedite the work of the Board. 


P. Licensing: 

(119) IS THE BOARD*S LICENSING POWER eED TO PROMOTE FREE COMPETITION 
_IN- THE INDUSTRY? 

The Board*s licensing power is used to promote competition in line 
with the objectives of the Civil Aeronautics Act. Specifically, the Act's 
Declaration of Policy (Section 2) directs the Board to consider competition 
to the extent necessary to assure the sound development of an air-transpor- 
tation system properly adapted to the needs of the foreign and domestic 
commerce of the United States, of the Postal Service and of the national 
defense. Among other things, the Act further directs the fostering of 
sound economic conditions in air transportation, and the promotion of 
adequate, economical and efficient service by air carriers at reasonable 
charges and without unfair or destructive competitive practices. 


The competition which the Board’s licensing power is used to promote 


is not “free” in the sense that blanket license is given to those who wish 
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to engage in air transportation and who make a showing only of capability. 
Rather, the Board carefully examines each application on its nerits and 
determines whether a license (certificate or exemption) should be granted. 
-By this exercise of the Board's licensing powers, it seems clear that a 
very high degree of competition has been obtained. Without attempting 
here to cite detailed statistics (which, however, the Board will be 
pleased to supply if the Subcommittse desires) it is apnarent from a 
comparison of the air transport maps of 1936 and today that competition 
has been introduced to a very wide extent on the major domestic trunk 
pairs of points with some segments receiving service by taree to five 
carriers, In international and overseas service, competition by U.S. flag 
carriers exists on the major routes, including routes to the Orient, Europe, 
South America, Alaska, Hawaii, Puerto Rico and other Caribbean points. For 
round-the-world service a two-carrier competitive service has been estab- 
lished, Additionally, the Board has, by exemption, permitted many indivi- 
_ dual charter flights by supplcwental and cargo carriers, principally in 
the Atlantic area. In the Atlantic area alone, 20,000 parsons used the 
latter: services during the current year, and nearly a dozen carriers 
participated in this business. 

Mention should be wade also of the Board certification of all-cargo 
carriers, both domestic and international, which are competitive with 
the certificated combination carriers. Further competition in the cargo 
field, as well as the pxssenger field, is supplied by the interim and broad 
exemption authority given to supplemental carriers. Reference should also 
be made to operations of aircraft under 12,590 pounds (air taxi operators) 
where authority to operate common carrier services without specific Board 
approval has been granted. Because of the equipment used, these latter 
carriers are not generally considered to be competitive with the certifi- 
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cated carriers. Reference is made to them, however, as indicating the 
purpose of the Board to permit as ful) freedom of operation as possible | 
where the economic sourdness of our air transport network is not adversely 
affected, 

In the indirect carrier field (freight forwarders) the Board has simi- 
larly fostered a large degree of competition. The requirements of the 
Board for entry in this field are not such as to seriously restrict 
qualified concerns from obtaining the necessary operating authority from 
the Board. Sixty-five forwarders now hold such authority. 


(120) DOES THE BOARD HAVE ANY POLICY SO AS TO RESTRICT MONOPOLIES 

AMONG AIR CARRIERS? rs 

Yes. It is believed that the route actions teken by the Board-- 
resulting in the broad extension of competition throughout the route 
pattern--comprise such a policy. Such policy is, in fact, bottomed upon 
one laid down in the Civil Aeronautics Act itself where the test of public 
interest and public convenience and necessity requires the consideration 
of competition to the extent required for the attainment of stated objec- 
tives. (Sections 2 and 401). Again, in section 408 of the Act, a direc- 
tive alorig similar lines is found; here, in considering mergers, purchases 
on other forms of amalgamation, the Act directs that the Board not approve 
of the transaction if it would result “in creating a monopoly or monopolies 
and thereby restrain competition . . .” Other sections of the Act, esg., 
 pectdons 409, 412 and 416, specifically refer to the “public interest” 
test as defined above. 


The policy of the Board restricting monopolies among air carriers is 


clearly stated and restated in many different opinions. To cite a few spe- 


cific references to that policy in cases dealing with domestic, international 
and territorial services: . 
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"A sound competitive system should encourage and give added impetus 
to the development of each competing air carrier’s enterprise to a 
much greater extent than would a monopolistic system. . . there is 
a strong, although not conclusive, presumption in favor of competition 
on any route which offers sufficient traffic to support competing 
services without unreasonable increase of total operating cost.” 
(Colonial Airlines, Inc. et al., Atlantic Seaboard Operation 

4 CAB 552 (1944)). 


"It is the concentration of ownership and control which is 
fatal to the operation of a competitive economy. To allow one air 
carrier to obtain control of air transportation in the West Coast 
Area greatly in excess of that possessed by competitors would, in 
our opinion, seriously endanger the development of a properly 
balanced air-transportation system in this region. . .” (United 
Air Lines Transport Corporation SogHsstion of Western Air Express 
Corporation 1 C.A.A. 739 (1940)). 

MWe are unable to find that the contimed maintenance of an ‘ 
exclusive monopoly of T rens~Atian‘ ic American Flag air transportation 
is in the public interest . . .*' (American Export Airlines, Inc. - 
Certificate of Public Convenience and Necessity 2 CAB 16 (1940)). 

"No effective substitute for healthy competition as a stimlus 
to progress and efficiency can be found in monopoly.” (Northeast 
Airlines, Inc. et al., North Atlantic Route Case 6 CAB 319 (1945)). 

%, . ethe history of this country and the decisions of the 
courts furnish numerous examples of the eviis of monopoly « « « 

The Board has from the outset consistently taken the position that 
the Act implies the desirability of competition in the air transpor- 
tation industry, where it will be neither destructive nor uneconomic,” 
Sag eto Airlines, Ltd, Amendment of Certificate for Route 
No. 1955)). 


Q. Rate-Naking: 

(121) SPECITY THE AUTHCRITY CF THE BOARD OVER RATES: 

(a) DOMESTIC; 
(b) FORBIGN, OVERSEAS. 

(a) The Board's powers with regard to rates for the transportation 
of persons and property (other than mail) are set out in sections 1002(a) 
through (h) of the Civil Aeronautics Act of 1938. 

As to domestic (i.e., interstate) air transportation, a complaint may 
be filed by any person and, if there is reasonable ground therefor, the 
Board may institute a formal investigation of the rate or rates (or the 
regulations or practices affecting such rates) complained of, 
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After notice and hearing, either upon complaint of any party or upon 


the Board’s own initiative, the Board may prescribe the lawful rate or 
the lawful regulation or practice; or the Board may prescribe the maximum 
or minimum, or the maximum and minimum rate. The Board may also require 
the removal of any unjust discrimination, undue preference, or undue pre- 
judice in the rates and practices of air carriers. 

The Board also has the power to suspend for a maximum period of six 
months any newly filed individual or joint rate or any regulation or 
practice affecting such rate, except on initial tariff filed by any carrier. 

The Board also has the power to prescribe divisions of rates as between 
air carriers after notice and hearing either upon complaint or upon its 
own initiative. 

(b) The Board's powers as regards overseas rates (and related regu- 
lations and practices) are similar to those obtaining for domestic rates, 
except that the Board cannot prescribe the specific just and reasonable 
rate but can only prescribe the just and reasonable maximum or mininun, 
or maximum and minimum rate, fare or charge. 

Overseas air transportation, as defined in the Act, includes trans- 
portation between any state of the United States or the District of 
Columbia and any place in a territory or possession of the United States; 
or between a territory or possession of the United States and any other 
territory or possession of the United States. 

As regards foreign air transportaticn which encompasses commerce 
between the United States and another country, the Board's rate-making 
powers ore sharply limited. While it may entertain complaints and institute 
investigations upon complaint of any party or upon ts own initiative, 
its authority at the conclusion of such investigation extends only to the 


removal of discrimination; and it cannot suspend a rate for foreign air 
transportation. It may, however, presaribe divisians of rates. 
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A measure of control over foreign retes is achieved through the sub- 
mission to the Board for approval of rate-making agreements among carriers 
engaged in foreign air transportation. This is discussed in the answer 
to Question (125) below. 


(122) WHAT HAS BEEN THE PRACTICE AS TO ASSIGNMENT OF BUREAU COUNSEL 
IN CASES INVOLVING RATE INCREASE APPLICATIONS? 

Cases involving rates for persons and property are handled in the 
Commercial Rates Section of the Board's Bureau of Air Operations, under 
the supervision of the Rates Division. This Section is staffed with 
economists, air transportation expe-ts, and Bureau Counsel. It has been 
the consistent practice of Pureau Counsel to participate in all proceedings 
involving rate increases. There are currently five counsel primarily 
assigned to this Section, in varying grades from GS-7 through GS-14. The 
GS-14 attorney is the Supervisory Attorney responsible for coordinating 
the legal effort in the Section. Cases are assigned by the Supervisory 
Attorney in conjunction with the Section anc Division Chiefs. The senior 
attorneys are assigned to the more complex proceedings, such as the 
General Passenger Fare Investigation, and the junior attorneys to the 
cases which raise less complex problems. 


(123) WHAT STANDARDS CUIDE THE BOARD IN FIXING RATES? IN GRANTING 

SUBSIDY? E.g., iS IT “FAIR RSTURN UPON THE FAIR VALUE" OF THD ROGULATED 
COMPANY? SO, HOW DOES THE BOARD DEFINES "FAIR RETURN” AND "VALUE"? 

The general standards for determining subsidy are set out in section 
406(b) and those controlling other types of rate-making are set out in 
section 1002(e). These standards have been implamented by the Board in 
its public decisions and public statements of policy. 
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The Board has followed the nrinciple that rates shall provide a fair 


return on investment, In the past the Board has considered a return of 
8% as fair for the domestic carriers and a return o2 9% as fair for éarriers 
operating into foreign countries, because of the greater risks involved. 
A return of 10, has been accorded tie smaller carriers operating within 
Alaska because of the distinctive nature of their operations. 

The investment base upon which the return is computed is original 
cost less depreciation for the property used and useful in the services for 
which the rate is established. 


(124) WHAT IS THE BOARD'S POLICY WITH RECARD TO INTERVENTION PY 
COMPETITORS, CONSUMER ORGANIZATIONS, AND INDIVIDUAL CONSUMERS IN RATE 
CASES? DO SUCH INTERVENCRS HAVE CQUAL OPPORTUNITY TO PRESENT THEIR CASE, 
AS COMPARED WITH THE INDUS!RY? 

Intervention and participation in rete-making matters is controlled 
by the Board's published Rules of Practice, These rules make provision 
both for formal intervention in Board proceedings as a party or for limited 
participation. The standards for such intervention and participation are 
the same for all individuals or groups. Pursuent to these rules of prac- 
tice, intervention has been permitted oy competitors, consumer organizations, 
and individual consumers. Where individual consumers indicate a desire to 
intervene or otherwise varticipate in formal rate matters, both the Bureau : 
of Hearing Examiners and Pureau Counsel in the Rates Division consistently 
attempt to acquaint such congemnte with the Board's Rules of Practice and 
assist them in any proper manner so that they can participate fully. All 


parties to all formal rate cases have equal opportunity to present their 


- - 


(125) WHAT IS THE FUNCTION OF .:HE BOARD IN REGARD TO “FOREIGN® AND 
“OVERSZAS* RATES? 


It is assumed that this ouestion is directed to rates ottaining 
between the United States and a foreign country (see enswer to Question 121 
above). As indicated in Answer 121 above, the Board has no power to estab- 
lish any rate or practice in the field of foreign air transportation with 
the exception of the limited power to order the removal of discrimination 
and prescribe divisions of rates, Since the Board also has no power to 
suspend rates in this area, a rate under investigation remains in force 
until such time as the Board has concluded the necessary formal proceedings. 

A measure of indirect control over rates in foreign air transportation 
is achieved pursuant to the provisions of section 412 of the Act. This 
section requires rate-making agreements (among others) of the air carriers 
to be filed with the Board. Rates for foreign air transportation are 
normally agreed upon by the various air carriers through the International 
Air Transport Association (IATA). The agreements embodied in these rates 
are then filed with the Board for approval. The Board has the power to 
approve upon condition or disapprove any such agreement if the agreement 
is adverse to the public interest or in violation of the act. This power 
has been exercised by the Board for approximately ten years. It should be 
noted, however, that if the Board disapproves a rate agreement in foreign 
air transportation, the carriers may institute such rates as each carrier 
desires since the Board has no power to fix the rate or a maximum or minimum 
rate in foreign air trensportation. 

The bilateral agreements between the United States and other countries R if 
generally contain provisions for the protest of particular rates of carriers . 
of either of the contracting parties. No effective control of rates has 


been found practicable through this medium, 
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(126) WHAT DOES THE BOARD BELIEVE ITS FUNCTION SHOULD BE IN REGARD 
TO "FOREIGN" AND "OVERSEAS" RATES? SPECIFY STATUTORY REVISION, IF ANY, 
NEEDED TO PERMIT THIS FUNCTION. 

Pursuant to Section 1002 (d) and (f) of the Civil Aeronautics Act the 
commercial rate-making powers of the Board in foreign air transportation are 
limited to removal of discrimination in rates, and in classifications, rules 
or practices affecting rates. The Board has taken the position that it 
should have authority to prescribe just and reasonable passenger and property 
rates and practices for carriers operating se foreign air transportation. 
This position is stated as Item 10 under the heading Recommended Legislation 
in the Board's report to the Congress for fiscal year 1957, at page 33. 

See éleo the answer to Question 7. 

In the field of overseas air transportation the Board has power to pass 
not only on whether rates are discriminatory but also on whether they are 
just and reasonable, and while it may not prescribe the exact rate it may 
prescribe a just and reasonable maximum and/or minimum thereof, Sec. 1002(d). 
So far the Board's experience with tais provision has not demonstrated the 
need for statutory revision. L/ | 


R. Enforcement: 
(127) WHAT SANCTIONS ARE AVATLABLE TO THE ACENCY TO SECURE ENFORCEMENT 


OF ITS LEGISLATION AND RECULATORY COMMANDS? 

Cease and desist orders, suspension and revocation of licenses, 
injunction actions in the federal courts under Section 1007, civil penalties 
under Section 901, criminal prosecutions under Section 902, as the case may 
be. Not all of these sanctions are available in case of all violations. 


1/ Of course, if the Boaré were granted authority to determine the lawful 
rates in foreign air transportation, it would be an anomaly if it had less 
power in overseas air transportation. 
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(128) ARE THEY ADEQUATE? IF NOT, WHAT ADDITIONAL SANCTIONS SHOULD 
BE PERMITTED? 

Experience has shown that civil penalties for violations of the 
economic provisions of the Act are urgently needed as a necessary enforce- 
ment tool. Consequently, there is included in the Board's legislative 
program a proposed amendment to give the Board jurisdiction to impose 
civil penalties for economic violations, See answer to question 7. 


(129) WHAT ROLE, IF ANY, DOES THE DEPARTMENT OF JUSTICE PLAY IN 
ENFORCEMENT PROCEEDINGS? 

The Department of Justice does not play any role in enforcement 
proceedings brought before the Board. However, as pointed out in answer 
to Question 138, infra, all court proceedings must be brought through, 


and are controlled by, Justice and the United States Attorneys. 


_ (130) LIST ALL ENFORCEMENT PRCCEDDINGS BROUGHT BEFORE THE BOARD SINCZ 
JANUARY 1, 1951, AS TO: ‘ 
(a) CERTIFICATED INDUSTRY 
(b) OTHER. 
A list of all enforcement proceedings brought before the Board since 
January 1, 1951, follows beginning on the next page, 
(NOTE: The list referred to, 19 pages long, is being held in 
the Office of Information for insertion in the subcommittee's 


copy of this document.) 
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(131) SPECIFY THE TYPES OF SANCTIONS SOUGHT BY THE STAFF OF THE CAB 
IN ECONOMIC ENFORCEMENT CASES AGAINST: 

(a) CERTIFICATED CARRIGRS; 

(b) OTHER. 

(a) Cease and desist orders, re ocation injunctive 

relief, criminal sanctions. 
(b) Same as in answer to (a), but with the addition of suspensions. 


(132) IN SAFETY CASES? 
Safety Enforcement cases are brought by the Administrator and seek 
either suspension or revocation of the airman or air carrier authority 


which is the subject of the proceeding, 


(133) SPECIFY THE TYPES OF SANCTIONS IMPOSED BY THE BOARD IN ECONOMIC 
ENFORCEMENT CASES AGAINST: 
(a) CERTIFICATED CARRIERS; 
(b) OTHER. 
Same as in answer to Question 131. 


(134) IN SAFETY CASES? 

(1) Suspension for varying periods of the operating authority fre- 
quently accompanied by a requirement of reexamination; (2) Revocation 
of the authority at issue in the case. 


~~~ ~€35)--LIST ALL INSTANCES WHERE AN APPLICATION OF A CARRIER FOR A 
CERTIFICATE, EXEMPTION, ROUTE, OR OTHER OPERATING AUTHORITY WAS DENIED, 
FOR THE REASON (OR PARTIAL REASON) THAT SUCH CARRIER HAD A PAST RECORD 


OF VIOLATIONS - AS TO 
(a) CERTIFICATED CARRIERS; 
(b) OTHER. 
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The only instances recalled are the North American group whoss certificate | 
applications were rejected by the Board and the Eastern application to acquire 
Colonial which was disapproved by the President. 


(136) ARE ENFORCEMENT SANCTIONS MADE AVAILABLE TO PRIVATE PARTIES AS WELL 
AS THE BOARD? 
Yes. 


(137) CAN PRIVATE PARTIES COMPEL AGENCY ENFORCEMENT ACTION? i 

The statute makes it the Board's duty to investigate private mrties’ com- 
plaints where there shall appear to be reasonable ground for such investigation, 
Section 1002, 49 U.S.C. 642. ‘The statutory language relating specifically to 
unfair competition complaints is that the Board may institute investigations if 
it considers them in the public interest, Section 411, 49 U.S.C. 491. 

Investigations, once instituted, are formal proceedings in which the 
decision is made upon an evidentiary record. Private parties thus can compel 
Board enforcement action if their complaints demonstrate reasonable ground, or 
public interest, requiring the institution of an investigation. While the 
determination of what constitutes reasonable ground or public interest involves 
an element of discretion, it may be that abuse thereof would be judicially 
reviewable. For separation-of-functions considerations (Section 5(c) of the 
Administrative Procedure Act) the Board has delegated power to make this deter- 
mination to the Chief of its Office of Compliance, subject, in the case of his. 
refusal to institute a formal proceeding, to review by the Board upon motion of 
the complainant, or upon the Board's own initiative. 14CFR,1957 SUPP.,302.204, 
302.205. 


(138) WHAT CONTROL DOES THE DEPARTMENT OF JUSTICE HAVE OVER THE BOARD'S 
_ACCESS TO THE COURTS? WHAT IS THE LEGAL BASIS FOR SUCH CONTROL? IS SUCH CONTROL 
CONSISTENT WITH THE INDEPENDENCE OF THE BOARD FROM THE EXECUTIVE? 

The Department of Justice asserts the right to control the Board's access 
to the courts, Under the Civil Aeronautics Act, the Board is involved in two 
broad categories of court actions: (1) proceedings for the review of Board 
actizns at the instance of aggrieved persons, instituted in Circuit Courts of 
the United States pursuant to Section 1006 of the Civil Aeronautics Act in the 
case of "orders," and in district courts as to matters not falling within the 
category of orders reviewable under Section 1006, and (2) proceeding for 


enforcement of Board requirements in district court proceedings for injunctions 
(Section 1007), 
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and subpoenas (Section 100k(c)). Additionally, criminal and civil penalties 
are provided for violation (Sections 901 and 902). In all of these areas, 
the Department of Justice asserts control, on the basis of Congessional 
enactment. 

The Board does not dispute the control of the Department over penalty 
matters. As to civil enforcement actions in district courts, we note that 
both Sections 100)(c) and 1007(a) in terms authorize the Board to seek 
district court relief. However, Section 1007(b) provides: 

Upon the request of the Authority (Board), it shall be 

the duty of any district attorney of the United States 

to whom the Authority (Board) may apply to institute 

in the proper court and to prosecute under the direction 

of the Attorney General all necessary proceedings for 

the enforcement of the provisions of this Act or any 

rule, regulation, requirement, or order thereunder, or 

any term, condition, or limitation of any certificate 

or permit, and for the punishment of all violations 

thereof, and the costs and expenses of such prosecutions 

shall be paid out of the appropriations for the expenses 

of the courts of the United States.' ‘ 
Additionally, Section 1008 provides that "upon request of the Attorney 
General, the Authority (Board) shall have the right to participate in any 
proceeding in court under the provisions of this Act.'" Also 28 U.S.C 507 
(relating to United States attorneys) specifies (507(b)) "The Attorney 
General shall have supervision over all litigation to which the United 
States or any agency thereof is a party and shall direct all United States 
attorneys . . . in the discharge of their respective duties.'" These 
various provisions, as we understand it, are the ones wpon’ which the 


Department relies in asserting power to control civil enforcement proceed- 


ings, and also such review proceedings as are instituted in district courts. 
Similarly, the Department takes the position that it has control of appeals 
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frem-district courts to circuit courts under these provisions, and also 
, control over review proceedings instituted directly in the circuit courts 
pursuant to Section 1006, | | 
As to Supreme Court matters, the Department predicates its control 
upon 5 U.S.C. 306 which provides in pertinent part that "the officers of 
_ the Department of Justice, under the direction of the Attorney General, 
‘Shall... on behalf of the United States, procure the proper evidence 
for, and conduct, prosecute, or defend all suits and proceedings in the 
Supreme Court . . . in which the United States, or any officer thereof, 
as such officer, is a party or may be interested . ...'" 
The Board believes that this control over its civil litigation is 
inconsistent with the independent status of the Board. It believes that 
it the independent. right to. 
proceedings through its own counsel and has included such a proposal in its 


legislative program. 
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CIVIL AERONAUTICS BOARD 
Washington 25 
Office of Member September 15, 1958 


Honorable Oren Harris 

Chairman, Special Subcommittee on 
Legislative Oversight 

Committee on Interstate and Foreign Camerce 

House of Representatives 

Washington 25, D. C. 


Dear Mr. Chairman: 


I regret imposing on the Subcommittee’s time by filing additional 
answers to the questionnaire transmitted to the Board by your staff. 
There are certain organizational matters, however, which a majority of 
the Board felt should not be discussed in the Board's response, and 
certain individual views on other organizational matters which I feel 
should be expressed to be fully responsive to the questionnaire. 


Question (37) Is The Work-load and Organization of The Board Such 
As To Militate Against Pe Personal Scrutiny by Board Members of Matters To 


Be Decided? I agree with the statement in the Board's response that the 
work-load of the Board is not such as to militate against personal scru- 
tiny.by the Members of matters to be decided. 


I feel, however, that there are certain aspects of the present 
Board organization which may tend to militate against such personal 
scrutiny. Two of these--the extent of delegations to the staff and 
the sharpening of issues on appeal from the Examiners--are discussed 
in the Board's answer to Question 39, and I agree with the views there 
expressed, There are two other features of Board organization, however, 
which should be mentioned as tending to militate against personal scrutiny 
by Board Members. These are? 


(1) Opinion-Writing. At the present time the opinions of the 

are prepared by a professional opinion-writing staff in the 
Office of the General Counsel. These opinions include the findings 
of fact and conclusions of law which the Board is obligated to make 
under Section 8(b) of the Administrative Procedure Act. The opin- 
ions are drafted on the basis of instructions from the Board to the 
. staff as to the ultimate conclusions the Board will reach, supple- 
mented, to greater or lesser extent, by the general reasons of the 
majority leading to these conclusions, The opinions are drafted 
without further participation or supervision by the Board Members 
and are circulated after completion for Board approval or modification. 
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I feel that this system does not provide for adequate Board 
participation in the preparation of opinions. It is my view that 
opinions should be actually written by the Members or in their 
offices under their direct supervision and control, in the same 
manner that opinions are prepared by the members of appellate courts. 
I feel that each Member should be assigned a certain number of 
opinions, and that each opinion, after discussion and approval by 
the other Members, should bear the name of the Member who wrote it. 


The findings of fact and conclusions of law required by the 
Administrative Procedure Act should be actually those of the persons 
responsible for making the decision, and I feel that this can be 
assured only if Members participate actively in all stages of the 
opinion-writing process. As the report of the Attorney General's 
Committee on Administrative Procedures stated: "The heads of the 
agency should do personally what the heads purport to do. . .The 
review [of Examiners’ decisions] should be given by the official 
charged with the responsibility for it, and the review so given 
should include personal mastery of at least those portions of the 
record embraced within the exceptions." 77 Congress, lst Session, 
Senate Document No. 8. 


I am aware that my proposal would involve an extra burden on 
the Members of the Board, but I feel that this is a burden which 
under the statute we cannot avoid, I am aware also that to discharge» 
this burden the Members would require additional personal assistants 
who would work under their direct supervision and guidance. Increased 
personal staffs for the Members is discussed in the Board's answer 
to Question 39, and I am one of the Members who feels that the 
personal staffs must be increased. 


(2) Press Release Policy. The Board's answer to Question 39 
deals with the secwrity aspects of the press release policy. I agree 
that the security problem is a difficult one, but I do not agree 
that the press release policy is a prover solution. Under this 
policy, as soon as the Board takes a preliminary vote in a major 
case, it is announced publicly--before any findings of fact or 
conclusions of law have been formulated. The press announcement has 
in practice been the actual decision of the Board, and there are 
grave doubts whether this can be squared with the requirements of 
the Administrative Procedure Act. 


Question (38) Che Organization Have Been I 


What Changes In Organization Have Been Made in The 
Agency in The Past? How Have They ‘Jorked Out in Practice? To my mind, 
the reorganization of February 9, 1951, transferring the trial attorneys 


in economic proceedings from the Office of General Counsel to the Bureau 
of Air Operations, and the action of January 28, 1957, combining the 
functions of the Office of the Executive Director and that of Assistant 
to the Chairman have not worked out well in practice. I feel that these 
features of Board organization should be changed, as indicated in my 
answer to Question 39. 
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Question (39) What Further Changes in Board Organization, If Any, 
Recommend to Make The Board More Effective in its Operations? In 


addition to the organizational chanses discussed d in the Board's answer, 
I would recommerxd the following: 


(1) Creation of an Orie of Public Counsel. At the ateddal 
time the interests of the general public are represented in liti- . 


gated proceedings before the Board by the Bureau of Air Operations. 
which also serves as the staff adviser to the Board on economic 
matters. Thus the Bureau serves in scme cases as a source of 
technical information and policy advice to the Board, and in other 
cases as an active adversary party before the Board, whom the Board 
may not consult on an ex parte basis. I think that these functions 
should be separated, and that the interests of the general public 
should be represented in all cases by an Office of Public Counsel, 
which would have no other duties and which would operate almost - 
entirely independently of the Board, as does the present Office of 
Compliance. The public interest would thereby be better represented, 
and the Bureau would be more free to serve as a source of technical 
staff advice to the Board. 


(2) Minutes. I would recommend that the Board keep current * 
minutes of ail Board meetings, and that these minutes be made 
availaocle to the public and press, with the exception of those 
portions dealing with classified matters or cases in the process 
of decision. 


(3) Executive Director. I would make a complete separation 
between the Office of Executive Director and the Chairman's personal 
advisers. The Office of Executive Director, although reporting to 
the Chairman, must always carry out policies of the majority of the 
Board, whereas the Chairman's personal advisers assist him in his 
work as an individual Member of the Board and are responsible solely 
to him. The combination of these functions, which involves serious 
conflicts of interest, has led to misunderstanding and administrative 
confusion in the past. 


(4) Creation of A Lont-Range Planning and Analytical Division. 
Any busy regulatory agency tends to become preoccupied with the many 
urgent daily decisions which must be made. To my mind, the form- 
lation of leng-range policy as discussed in Part 1 of the Board's 
answer to Question 39 requires the creation of a separate division 
charged solely with this responsibility. 


(5) Chairmanshin. I would recommend that the Chairmanship 


of the Board be rotated among the Members as is done on the Interstate 
Commerce Commission. 


(6) Board Organization. I would recommend that the organization 
of the Board be determined by the Board as a whole rather than by 
the Chairman individually. 
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(47) Ave the Terms: of CAD Menbers Lone Enouzh 
nure? -I concur in the Board*s view that the present 


Ror 3s provides the minimum security of tenure compatible with | 
the public interest. It is also my view that it provides about the maxi- 


mum security of tenure compatible with the public interest. 


I submit these individual views with full respect for those of my 


fellow-Members who may hold differing opinions. I hope that these 
views may be of some value to the Subcommittee in its very important 


work. 


_ Very sincerely, 


/s/ Louis J. Hector 
Louis J. Hector 
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